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William POOLE, Wilfred Lee Mungro,
and PBA Local 105, an unincorporated
labor organization, Plaintiffs,

V.

Robert E. STEPHENS, individually and
as Superintendent of Northern State
Prison; William Fauver, individually
and in his capacity as Commissioner of
the New Jersey Department of Correc-
tions; Gary Hilton, individually and as
Assistant Commissioner of the Depart-
ment of Corrections; Thomas Cooper,
individually and as Director of the Cor-
rections Officer Training Academy;
New Jersey Department of Corrections,
a principal department of state govern-
ment, Defendants.

Civ. A. No. 88-620.

United States District Court,
D. New Jersey.

May 16, 1988.

Corrections officers, correction officer
recruits and union brought civil rights ac-
tion against state prison superintendent,
commissioner and assistant commissioner
of state department of corrections, director
of corrections officer training academy and
state corrections department, alleging drug
testing policies for officers and recruits
were unconstitutional. The District Court,
Bissell, J., held that: (1) random testing of
recruits did not violate their federal consti-
tutional rights to equal protection and to
freedom from unreasonable searches and
seizures, and (2) testing corrections officers
based on reasonable individualized suspi-
cion, while not testing “civilian” employees
who came into contact with inmates in pris-
on, did not violate officers’ federal constitu-
tional right to equal protection.

So ordered.

1. Prisons &=4(7)

Random drug testing of recruits at
state corrections officer training academy
did not violate recruits’ federal constitu-
tional right to freedom from unreasonable

searches and seizures; recruits were aware
of peculiar circumstances and demands of
occupation for which they were training
and thus had reduced justifiable privacy
expectations, and, furthermore, promul-
gated policy was certain, particularized in
its procedures and well calculated to pre-
serve integrity of sample. U.S.C.A. Const.
Amends. 4, 14.

2. Constitutional Law €=82(11)
Prisons &=4(7)

Random drug testing of recruits at
state corrections officer training academy
did not violate penumbral right to privacy
under federal constitution. 42 U.S.C.A.
§ 1983; U.S.C.A. Const.Amends. 4, 9, 14.

3. Constitutional Law €=238.5
Prisons &4(7)

State Department of Corrections’ poli-
cy of performing random drug tests on
correction officer recruits, while testing
corrections officers only upon reasonable
individualized suspicion, did not violate re-
cruits’ federal constitutional rights to equal
protection; employing random testing at
corrections officer training academy to de-
tect and weed out drug abusers from those
who would go on to run prison, while con-
cluding that those who had passed random
urinalysis at academy need only be tested
upon reasonable individualized suspicion
thereafter, was reasonable and rational.
42 U.S.C.A. §§ 1983, 1985, 1988; U.S.C.A.
Const.Amends. 4, 9, 14.

4. Constitutional Law €&=238.5
Prisons &4(7)

State Department of Corrections’ drug
testing of corrections officers at prison,
while not subjecting “civilian” employees in
regular contact with inmate to drug test-
ing, did not violate federal constitutional
rights to equal protection; corrections offi-
cers were in position and might be placed in
variety of stressful situations, unlike those
to be confronted by other employees. 42
U.S.C.A. §§ 1983, 1985, 1988; U.S.C.A.
Const.Amends. 4, 9, 14.

5. Searches and Seizures &=37
Fourth Amendment does not require
disclosure of grounds and sources of infor-
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mation to one about to be subjected to
otherwise reasonable search and seizure.
U.S.C.A. Const.Amend. 4.

6. Constitutional Law ¢=278.4(1)
Prisons &=4(7)

Ordering corrections officers to submit
to drug testing upon reasonable individual-
ized suspicion without first advising them
of reasons or sources of such suspicion did
not violate their due process rights; codi-
fied procedures required high-level decision
based upon contemporaneous memoran-
dum, which froze bases for alleged suspi-
cion, and such bases would be disclosed if
officer invoked right to formal posttermina-
tion hearings and judicial review. 42 U.S.
C.A. §§ 1988, 1985, 1988; U.S.C.A. Const.
Amends. 4, 14.

7. Federal Courts 15

Pending state court’s resolution of
cases alleging random drug testing of po-
lice trainees violated state constitution, fed-
eral district court would decline to exercise
pendent jurisdiction over claims that state
Department of Corrections’ drug testing
policy for corrections officers and correc-
tion officer recruits violated rights against
unreasonable searches and seizures and im-
plied right of equal protection under New
Jersey constitution; questions of state con-
stitutional law, particularly those of first
impression, should be decided by state’s
court. N.J.S.A. Const. Art. 1, par. 7.

Robert A. Fagella, Zazzali, Zazzali &
Kroll, Newark, N.J., for plaintiffs.

W. Cary Edwards, Atty. Gen. by Carl A.
Wyhopen and Joseph T. Maloney Deputy
Attys. Gen., Div. of Criminal Justice, Tren-
ton, N.J., for defendants.

OPINION

BISSELL, District Judge.

The assertions in the preliminary and
jurisdictional statements of plaintiffs’ Veri-
fied Complaint provide the setting for this
matter:
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I. PRELIMINARY STATEMENT

1. This action arises under the United
States Constitution, particularly the
Fourth, Ninth and Fourteenth Amend-
ments, the New Jersey State Constitu-
tion, Article One, Paragraph Seven, and
under the laws of the United States, par-
ticularly 42 U.S.C. § 1983, § 1985, and
§ 1988, which provide for remedies in
federal court to redress the deprivation
of the plaintiffs’ rights to due process of
law, freedom from unreasonable search
and seizure, their rights to privacy and
their entitlement to the equal protection
of law.

2. Specifically, plaintiffs are correc-
tions officers, corrections officer recruits
and the labor organization representing
both classes of individuals employed by
the New Jersey Department of Correc-
tions as corrections recruits and correc-
tions officers. They contest the recently
promulgated policy of defendants con-
cerning “drug testing” of individuals
holding such positions, which will become
effective February 6, 1988. They submit
that the policy violates their rights by
requiring mandatory and random analy-
sis of the urine of all corrections recruits
without either probable cause or other
individual suspicion; by refusing to pro-
vide reasons to those individuals about
whom “individual reasonable suspicion”
allegedly exists to justify production of a
urine sample; and by promulgating a
policy which violates their rights to pri-
vacy, due process and to equal protection
of the law by being both highly intrusive
and grossly underinclusive through its
arbitrary failure to apply the same proce-
dures to similarly situated persons.

II. JURISDICTION
8. Jurisdiction of this Court is in-
voked pursuant to 28 U.S.C. §§ 1331,
1348, 2201 and 2202. The matter in con-
troversy exceeds in value, exclusive of
interest and costs, the sum of $10,000.00.

For the purposes of this proceeding, the
parties stipulated the following facts, to
which this Court by footnote here added
some additional related findings.
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1. William Poole resides at 761 South
20th Street, Newark, New Jersey. Heis a
corrections officer recruit employed at
Northern State Prison in Newark. He has
held this position since 1987. At the time
of the filing of this complaint he was en-
rolled in the Corrections Officer Training
Academy.

2. Wilfred Lee Mungro is a senior cor-
rections officer employed at Northern State
Prison in Newark. He has been so em-
ployed since on or about 1982

8. PBA Local 105 is an unincorporated
labor organization which is the collective
bargaining agent for approximately 4,500
senior corrections officers and corrections
officer recruits employed at state penal
institutions throughout the State of New
Jersey.

4. Robert E. Stephens is the Superin-
tendent of Northern State Prison, a maxi-
mum security penal institution located in
Newark, New Jersey. In this capacity he
is responsible for the overall operation, cus-
tody and control of inmates housed there
and supervision of all corrections officers
employed there, and for the enforcement of
the Department of Corrections drug testing
policy at Northern State Prison.

5. William Fauver is the Commissioner
of the New Jersey Department of Correc-
tions. In this capacity he has overall re-
sponsibility for the operation of all state
correctional institutions throughout New
Jersey.

6. Gary Hilton is an Assistant Commis-
sioner of the Department of Corrections
for adult institutions such as Northern
State Prison. In this capacity he has sub-
stantial involvement in the preparation and
promulgation of personnel policies affect-
ing all corrections officers.

7. Thomas Cooper is the Director of
Corrections Officer Training Academy
(COTA).

8. The New Jersey Department of Cor-
rections is a principal department of State
Government with offices at Whittlesey
1. A copy of that memorandum policy is at-

tached to this Opinion as Exhibit A. The forms
developed for the implementation of that policy

Road in Trenton. It is charged by statute
with the effective operation of all mini-
mum, medium and maximum security penal
institutions operated by the State of New
Jersey.

9. As of April 4, 1988, the total number
of corrections officers within the Depart-
ment of Corrections was 3,706.

10. As of April 4, 1988, the total num-
ber of corrections officer recruits within
the Department of Corrections was 783.

11. As of April 4, 1988, the total num-
ber of non-custodial employees within the
Department of Corrections was 3,611, 64 of
whom are in the office of internal affairs.

12. On or about January 7, 1988, Wil-
liam H. Fauver issued a memorandum poli-
cy addressed to all custody staff members
entitled “Procedures For Drug Screening
Permanently Appointed Corrections Offi-
cers and Supervisors, Internal Affairs In-
vestigators and Supervisors and Correc-
tions Officer Recruits”, scheduled to be-
come effective on or about February 6,
1988.!

13. The drug testing policy of the De-
partment of Corrections specifically applies
to corrections officers and supervisors, In-
ternal Affairs investigators and supervi-
sors and corrections officer recruits.

14. The following categories of employ-
ees are not included in the drug testing
policy: superintendents and assistant su-
perintendents of the institutions, institu-
tional trade instructors, vocational or aca-
demic teachers, social workers, doctors,
nurses.

15. Corrections officer recruits are reg-
ularly appointed employees who hold that
position up to 12 months before they as-
sume the position of corrections officer.
They are deemed law enforcement person-
nel.

16. Corrections officer recruits are first
assigned to an institution before receiving
training at the Corrections Officer Training
Academy.

are reasonably calculated to insure that the pro-

cedural requirements are met. See e.g., Exhib-
its J-65 through 73.
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17. Although at present it is the De-
partment of Corrections’ policy to send a
recruit to COTA within one year of appoint-
ment, a number of corrections officer re-
cruits and corrections officers have worked
for more than a year at the various institu-
tions before they were sent to COTA for
training.

18. While at COTA, corrections officer
recruits do not have any contact or involve-
ment with inmates.

19. All applicants for positions of cor-
rections officer recruits must first pass a
drug test at the time of their application
for the position. A negative test result is a
prerequisite to appointment as a correc-
tions officer recruit.

20. It is the intention of the Depart-
ment of Corrections to test corrections offi-
cer recruits more than once while at the
COTA, without any individualized reason-
able suspicion to suspect drug usage.

21. Effective January 4, 1988, the dura-
tion of the basic training course for correc-
tions officers conducted at the Corrections
Officer Training Academy has been ex-
panded from six to eight weeks.

22. The typical basic training class at-
tending the Corrections Officer Training
Academy consists of approximately 200
participants.

23. Scientific procedures utilized under
the drug testing policy of the Department
of Corrections are calibrated to detect the
presence of the following substances in
urine: amphetamines, barbituates, cocaine,
marijuana, opiates.

24. The drug testing policy by its terms
does not compel or forbid that the underly-
ing factual basis for a drug testing order to
a corrections officer be revealed at the time
the order is issued. It is the present inten-
tion of the Department of Corrections not
to reveal the underlying factual basis for a
drug testing order at the time such order is
issued.

2. If that disciplinary hearing results in a deci-

sion adverse to the officer, he has a right to a

hearing de novo before an Administrative Law

Judge and rights of appeal from any decision at
that hearing.
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25. It is the present intention of the
Department of Corrections to reveal the
underlying factual basis for a drug testing
order only to the extent it may be required
in a disciplinary or grievance proceeding.

26. A refusal by any officer to submit
to a drug test will result in dismissal, sub-
ject to a hearing.

27. A positive test result will result in
dismissal subject to a hearing.

28. The Department of Corrections will
determine whether it will forward informa-
tion regarding a positive test result to a
criminal law enforcement agency on a case-
by-case basis.

29. When an officer is ordered to pro-
duce a urine sample for drug testing based
on individualized reasonable suspicion, that
officer will be placed on administrative
leave with pay pending an analysis, includ-
ing any necessary confirmatory analysis of
the sample. If the urine sample tests posi-
tive for the presence of an illegal substance
based on confirmatory testing procedures,
subject to a “Loudermill” hearing, the offi-
cer will be suspended without pay pending
the completion of a departmental discipli-
nary hearing for termination of employ-
ment.?

30. Since implementation of the Depart-
ment’s drug testing policy, as of March 31,
1988, there have been 11 orders to submit
urine samples for drug testing based on
individualized reasonable suspicion. These
orders resulted in the following:

Positive results 3

Negative results 1

Refused order to submit sample 6

Refused to report to duty and re- 13

signed

81. Information supplied by the Em-
ployee Advisory Service of the New Jersey
Department of Personnel indicates that
during the current fiscal year there are a
number of corrections officers enrolled in
the drug rehabilitation program.

3. As of the date of trial, April 14-15, 1988,
shortly after the stipulation was entered into,

there had been 13 orders to submit such urine
samples.
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82. The National Institute on Drug
Abuse has reported a survey which indi-
cates: 19% of Americans over 12 years of
age have used illicit drugs in the past year;
65% of Americans between 18 and 25 years
old have used illicit drugs; 44% of Ameri-
cans between 18 and 25 years have used
illicit drugs in the past year.

On February 11, 1988, this Court issued
a temporary restraining order precluding
the random testing of recruits or correc-
tions officers at COTA. Those restraints
have continued to the present. All claims
in this action against the defendant New
Jersey Department of Corrections and any
claims for money damages against all de-
fendants were (upon defense motions) dis-
missed by this Court by Order dated April
5, 1988. A consolidated hearing for prelim-
inary injunction and trial upon the merits
was conducted on April 14 and 15, 1988.
Fed.R.Civ.P. 65(a)(2).

In addition to the stipulated facts, the
Court makes the following findings of fact
material to its decision in this case:

33. More frequently than not, recruits
are sent to COTA promptly after they are
hired. Corrections Officer Samuel Love
was sent there about two months after he
was hired. Plaintiff William Poole, a re-
cruit, began his term at COTA approxi-
mately one week after reporting for duty
in January 1988. At COTA, recruits are
not exposed to the inmate population, nor
are they required to live there although
they may if they choose to. Most recruits
are in their early twenties, the age group
where illicit drug use is the most prevalent.
Because of their limited time in service,
recruits at COTA have little in the way of
employment history within the Department
of Corrections, and are relatively unknown
to the trainers, supervisors and administra-
tors in the department. Drug dependency
often develops in response to stress that
the user is unable to cope with in other
ways. The duties and environment to
which a COTA recruit will soon be exposed
as a corrections officer in a prison fre-
quently generate levels of extreme frustra-
tion and stress for an officer. It is reason-
able and necesary to identify (to the fullest

extent possible) those persons who, even in
response to influences less stressful than
those encountered by a corrections officer,
have resorted to illegal drug use. Testing
of urine samples randomly taken from re-
cruits at COTA is reasonably calculated to
achieve that important goal.

84. Within prison walls, only corrections
officers and recruits who have completed
COTA can be issued firearms. Those who
perform transportation, outside tour, fugi-
tive pursuit or tower guard duty do carry
such weapons. The persons listed in stipu-
lated paragraph 14 above are often in close
contact with prisoners, and the institutional
trade instructors often handle power tools
and equipment which if misused by such a
person under the influence of illegal drugs
could pose a danger to others and to securi-
ty and good order in that area of the pris-
on. The corrections officers, however, run
the prisons, and they alone respond to in-
mate disturbances and incidents (at which
time they are sometimes armed from the
prison arsenal). No “civilian” working in
the prisons is subject to the same stresses
provoked by inmate contact as are correc-
tions officers. They are the most vulnera-
ble to drug trafficking with prisoners and
such unsavory results as favoritism, con-
frontations, debts, extortion and blackmail.
The prison inmate population is both capa-
ble and inherently inclined to engage in
such compromising conduct with correc-
tions officers if given the chance. The
opportunity and incentive for prisoners to
engage in such conduct with civilian em-
ployees of the Department of Corrections is
much less than it is with their guards and
captors.

85. Information indicating that a correc-
tions officer is suspected of using drugs
can come from a number of sources under
circumstances where confidentiality should
be preserved. These sources include in-
mates, civilian employees within the prison,
supervisors, other corrections officers, oth-
er law enforcement agencies, family mem-
bers and acquaintances of the officer under
suspicion. Other types of internal investi-
gations of corrections officers are conduct-
ed by the Department of Corrections with-
out the officer being advised of it at the
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outset. The Loudermill hearing, conduct-
ed as the first step in the hearing proce-
dure available to a corrections officer, does
not include the revelation of the source of
the reasons for the individualized suspicion,
nor is it constitutionally required at that
stage. See Cleveland Bd. of Ed. v. Loud-
ermill, 470 U.S. 5382, 54546, 105 S.Ct.
1487, 1495, 84 L.Ed.2d 494 (1985). If and
when directed by a departmental hearing
officer or Administrative Law Judge to re-
veal such sources to the officer, the De-
partment of Corrections does so.

36. Voiding the urine sample either in
the presence of the monitor or in private
only after having stripped in the monitor’s
presence is predictably embarrassing con-
sidering that urination is normally per-
formed under conditions of privacy.
Henceforth, however, every applicant for a
position as a corrections officer has notice
of the drug testing requirements, both at
COTA and in the prison setting, to which
he will be subject.

37. At COTA recruits receive training
in firearms on a 22-man firing range with-
out barriers between the stalls. Recruits
practice and then attempt to qualify in
proficiency with sidearm, rifle and shotgun.
Approximately 50% of the recruits are us-
ing firearms for the first time. This train-
ing on the firing range begins in about the
sixth week of the COTA course, and only
after classroom training about these fire-
arms. Shooting is done in various positions
at various distances from the targets, and
some of it is conducted in the dark. There
are no comparably-sized ranges and no pro-
grams conducted with this intensity at any
of the prisons themselves. Senior correc-
tions officers to be requalified in firearms
do so at COTA annually. Despite the fact
that as many as ten instructors may be on
duty at the COTA range during its use, an
undetected drug abuser firing on that
range would pose a substantial threat to
the safety of others in that area.

38. Recruits also receive intense, con-
densed training in many other subjects,
both mental and physical at COTA, includ-
ing the use of weapons other than fire-
arms. Attentiveness, alertness and physi-
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cal fitness (all of which are imperiled by
drug abuse) are important to the successful
completion of these phases of their train-
ing.

THE ISSUES

Three claims require adjudication by the
Court:

(1) May the defendants conduct random
testing of recruits at COTA without violat-
ing their rights to equal protection of the
laws and to freedom from unreasonable
searches and seizures?

(2) Are the corrections officers’ rights of
due process violated when they are ordered
to submit to drug testing upon reasonable
individualized suspicion but at that moment
are not advised of the reasons or the
sources thereof.

(3) Are the corrections officers’ rights to
equal protection of the laws violated by the
policy which subjects them to drug testing
based upon reasonable individualized suspi-
cion but does not impose such a require-
ment upon other Department of Correc-
tions employees working in contact with
inmates within prison walls?

I. Random Drug Testing of Recruits at
COTA, Fourth Amendment Issue:

[1,2] Drug testing programs of law en-
forcement personnel and persons employed
in other sensitive and/or heavily regulated
occupations have been subject to constitu-
tional review in numerous United States
District and Circuit Courts in recent years.
Without pretending to be exhaustive, Ex-
hibit B hereto is a list of such decisions
considered by this Court in adjudicating the
present action. For ease of presentation,
in the course of this opinion several of
those decisions will be referred to without
repeated full citation. Additionally, since
these opinions discuss at length those
which preceded them, I will spare the
present parties a detailed review of the
facts and holdings of most of those cases.

The fourth amendment protects our citi-
zens “against unreasonable searches and
seizures.” It is no longer debatable that
the taking of a urine specimen for the
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purpose of performing a test to reveal drug
usage is a “‘seizure” within the scope of the
fourth amendment. The mixed question of
fact and law for the Court to resolve is
whether the random testing of the recruits
at COTA is, under all the attendant circum-
stances, constitutionally ‘“unreasonable.”
If not, whatever might be its other short-
comings, no fourth amendment claim may
be predicated upon that policy.

With one exception (Railway Labor v.
Burnley), no circuit court authority cited
to this Court has declared a particular drug
urinalysis policy based other than upon rea-
sonable individualized suspicion violative of
the fourth amendment rights of a person to
be tested.* See Shoemaker v. Handel,
McDonnell v. Hunter, National Treasury
Employees Union v. Von Raab, Rushton
v. Nebraska Public Power District and
Jones v. McKenzie. Some district courts
have reached the same result. See Trans-
port Workers Local 284 v. SEPTA and
Rushton. Throughout these cases runs a
common thread that the particular job to be
performed by the employee is the critical
factor that tips the balance of rights in
favor of the reasonableness of a random
(or similar) urinalysis testing program.
This Court determines that newly employed
corrections officers (recruits) are so sim-
ilarly situated to jockeys (Shoemaker),
customs agents exposed to drugs and
weapons (Von Raab), school bus drivers
and attendants (Jomes), train operators
(SEPTA ), and nuclear power plant workers
(Rushton ), that it is constitutionally rea-
sonable to require their random testing un-
der the specific policy promulgated on Jan-
uary 7, 1988. Indeed in McDonnell, ran-
dom urinalysis of corrections officers on
duty in medium and maximum security
prisons withstood constitutional attack.
The court states succinctly in McDonnell:

We believe the state’s interest in safe-

guarding the security of its correctional

institutions is at least as strong as its
interest in safeguarding the integrity of,
and the public confidence in, the horse

4. Burnley drew a vigorous dissent by Judge
Alarcon, consistent with other circuit precedent,

racing industry [referring to Shoe-
maker ].
809 F.2d at 1308.

The New Jersey Bureau of Corrections
has chosen a program designed to minimize
the likelihood that drug abusers will go on
full-time duty in the prisons by identifying
these persons before they have served any
considerable time within prison walls. Bal-
ancing the public interests, particularly
those related to COTA training and the
prison environment, as related in the find-
ings of fact above, against the acknowl-
edged invasion of the recruits’ privacy by
means of the manner in which the urinaly-
sis is randomly ordered and thereafter con-
ducted, this Court finds that the recruits
are not thereby subjected to ‘“unreasonable
searches and seizures” in violation of the
fourth amendment. Recruits are aware of
the peculiar circumstances and demands of
the occupation for which they are training
and the imperative need that persons with
a weakness for drug abuse not serve as
corrections officers in the prison setting.
Therefore, recruits, like jockeys, must be
deemed to have “reduced ... justifiable

- privacy expectations” regarding their train-

ing situation. Shoemaker, 795 F.2d at
1142. Because of the prison setting for
which they are being trained, and the frus-
trations, stresses and influences that will
be exerted against them there, the present
plaintiff recruits are not situated similarly
to the fire department and police depart-
ment personnel included in the Capua and
Washington Township cases. Further-
more, Capua involved a mass testing
“raid” clearly not present in the case at
bar, and Washington Township is present-
ly on appeal to the United States Court of
Appeals for the Third Circuit, the author of
Shoemaker. Additionally, the random
testing imposed at COTA is hardly onerous.
No argument can be made that recruits
will be subjected to prolonged, indefinite
anxiety from this program: the entire
training session is only eight weeks long.
With two hundred or more recruits in a
class, the forecast is that a recruit will be
called upon approximately twice for ran-

which this Court finds to be much the better
reasoning.
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dom urinalysis at COTA. Finally, the
promulgated policy is certain, particular-
ized in its procedures and well calculated to
preserve the integrity of the sample, to
protect the due process rights of the per-
sons tested and to insure accurate test
results within the confines of present scien-
tific techniques. Judgment is entered for
the defendants upon plaintiff’s fourth
amendment claim.’

II. Egqual Protection Arguments

[3,4] Two equal protection arguments
are implicated in the present action: (1)
why should recruits be tested at random
when corrections officers are only tested
upon reasonable individualized suspicion,
and (2) why are not the ‘“civilian” employ-
ees in regular contact with inmates also
tested upon reasonable individualized suspi-
cion?

The Third Circuit has recently reiterated
the standard to be applied to equal protec-
tion arguments:

We next address the plaintiffs’ argu-
ment that they have been denied equal
protection of the law. The plaintiffs
rightly refrain from contending that
their equal protection claim is entitled to
strict or heightened scrutiny; according-
ly, we will apply the “general rule ...
that legislation is presumed to be valid
and will be sustained if the classification
drawn by the statute is rationally related
to a legitimate state interest.” City of
Cleburne v. Cleburne Living Center,
Inc., 473 U.S. 432, 43940 [, 105 S.Ct.
3249, 3254, 87 L.Ed.2d 313] (1985). See
Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 313 [96 S.Ct. 2562,
2566, 49 L.Ed.2d 520] (1976) (holding ra-
tional basis standard appropriate for ana-
lyzing claim of unconstitutional depriva-
tion of public employment, where no fun-
damental right or suspect class is con-
cerned); see also United Bldg. & Constr.
Trades Council of Camden v. Mayor of
Camden, 465 U.S. 208, 219 [104 S.Ct.
1020, 1028, 79 L.Ed.2d 249] (1984) (stat-

S. Plaintiffs plead a violation of the penumbral
right to privacy (see Griswold v. Connecticut,
381 US. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510
(1965) and Roe v. Wade, 410 U.S. 113, 93 S.Ct.
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ing that “there is no fundamental right
to government employment for purposes
of the Equal Protection Clause”). The
plaintiffs bear the burden of proof on
this issue, and so must show that the
requirements imposed by law or regula-
tion “so lack rationality that they consti-
tute a constitutionally impermissible de-
nial of equal protection.” Rogin v. Ben-
salem Township, 616 F.2d 680, 688 (3d
Cir.1980), cert. denied 450 U.S. 1029 [101
S.Ct. 1737, 68 L.Ed.2d 223 (1981)]. In
considering this issue, we bear in mind
the Court’s statement that a statute or
regulation should not be overturned on
equal protection grounds ‘“unless the
varying treatment of different groups or
persons is so unrelated to the achieve-
ment of any combination of legitimate
purposes that we can only conclude that
the legislature’s actions were irrational.”
Vance v. Bradley, 440 U.S. 93, 97 [99
S.Ct. 939, 943, 59 L.Ed.2d 171] (1979).

Anderson v. City of Philadelphia, 845
F.2d 1216, 1222-23 (38d Cir.1988). The
same analysis is applied to regulations with
the force of law, such as the January 7,
1988 policy.

(1.) As noted in the findings of fact set
forth above, the recruits at COTA and the
corrections officers within prison walls are
engaged in different activities in different
settings. Recruits at COTA, less well-
known to their trainers and supervisors,
are subjected to multifaceted, intense, con-
densed training in an eight-week time span.
In the later weeks of the course the train-
ees are on the firing range where 50% of
them have never fired weapons before.
Ability to absorb all aspects of training and
to act in such a way as not to endanger
themselves and others mandate that the
recruits at COTA be physically sound and
alert. Furthermore, it is reasonable and
rational for the Department of Corrections
to employ random testing at COTA to de-
tect and weed out drug abusers from those
who will go on to run the prisons; and

705, 35 L.Ed.2d 147 (1973)). Shoemaker (795
F.2d at 1144) and Burnley, (839 F.2d at 591-92)
defeat this argument also.
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equally reasonable and rational for the de-
partment to conclude that those who have
passed random urinalysis at COTA need
only be tested upon reasonable individual-
ized suspicion thereafter. While different
testing patterns or comparisons between
recruits at COTA and corrections officers
might be defended with equal or even
greater logic, the classification selected by
the Department of Corrections in the
present case passes the equal protection
standard set forth in Anderson and the
authorities cited therein.

(2.) The equal protection argument ad-
vanced by the corrections officers regard-
ing the fact that “civilians” within the pris-
ons are not included in the January 7, 1988
drug testing policy is one of “underinclu-
sion.” A similar argument was raised by
the plaintiffs in Shoemaker and rejected by
that court.

The jockeys point out that, while all
jockeys must submit to a daily breatha-
lyzer test, officials, trainers, and grooms
are not subjected to daily testing and
that only the jockeys are currently sub-
jected to random selection for the urine
testing. Relying on Yick Wo v. Hop-
kins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed.
220 (1886), they contend that such selec-
tive enforcement denies jockeys the
equal protection of the laws.

* » * * * *

The governing equal protection principle
is that the state may rationally take one
step at a time. See, e.g., Williamson v.
Lee Optical, Inc., 348 U.S. 483, 489, 75
S.Ct. 461, 465, 99 L.Ed. 563 (1955) (“Or
the reform may take one step at a time,
addressing itself to the phase of the
problem which seems most acute to the
legislative mind.”); Railway Express
Agency, Inc. v. New York, 336 U.S. 106,
110, 69 S.Ct. 463, 465-66, 93 L.Ed. 538
(1949) (“It is no requirement of equal
protection that all evils of the same ge-
nus be eradicated or none at all.”). Thus
we find no merit in the jockeys’ equal
protection challenge.

6. Urinalysis upon reasonable individualized sus-
picion per se is not attacked by plaintiffs in this

795 F.2d at 1148, 1144. This Court infers
from the evidence that the Department of
Corrections may well choose in the future
to expand its drug testing program to civil-
ian employees who come into contact with
inmates in the prisons. However, as set
forth above in this Court’s findings, the
corrections officers are in a position, and
may be placed in a variety of stressful
situations, unlike those to be confronted by
other employees. Strong arguments could
be made to test instructors handling poten-
tially dangerous equipment or medical per-
sonnel who handle drugs. But even those
employees are not in the same position,
particularly with regard to relationships
and contact with prisoners as are the cor-
rections officers. Whether considered as a
final decision (Anderson analysis) or one in
a series of anticipated steps (Shoemaker ),
the Department of Corrections’ policy for
urinalysis of corrections officers but not
“civilians” within the prisons does not vio-
late equal protection standards.

III. Due Process in Ordering a Correc-
tions Officer to Submit to Urinaly-
sis Based upon Reasonable Individ-
ualized Suspicion.

[5,6] This Court noted in its findings
the legitimate bases for the Department of
Corrections’ desire to preserve confidential-
ity of the particular reasons and informa-
tion sources underlying an order to a cor-
rections officer to submit to drug urinaly-
sis. Fear of retaliation and the chilling
effect which that may have upon prisoners
and other corrections officers revealing an
officer’s drug abuse are very real concerns
aggravated by the confined setting of a
prison. The fourth amendment principles
do not require disclosure of the grounds
and sources of information to one about to
be subjected to an otherwise reasonable
search and seizure.® See the similar analy-
sis and results regarding the drug testing
of inmates at Rahway State Prison ex-
pressed in Denike v. Fauver, Civ. 83-2737
(US.D.C,, D.N.J. 11/30/87) (Debevoise, J.)
The codified procedures, which require a

case, nor could it be.
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high-level decision based upon a contempo-
raneous memorandum which freezes the
bases for the alleged suspicion, provide
protection to the corrections officers. Al-
though source disclosure is not required at
the Loudermill hearing, it will inevitably
be required if an officer invokes his right
to further, formal hearings and judicial re-
view. These post-termination hearings sat-
isfy due process requirements. Judgment
is also entered for the defendants upon this
claim of the plaintiff corrections officers.

IV. Claims Based upon New Jersey
State Constitutional Principles

[7] Plaintiffs assert as alternative
grounds to their federal claims, violations
of their rights against unreasonable
searches and seizures under Article 1, 17
of the New Jersey Constitution plus the
implied right of equal protection under that
Constitution. See Robinson v. Cahill, 62
N.J. 473, 303 A.2d 273 (1973). It has been
said in a recent decision with implications
pertinent to the case at bar that the New
Jersey Constitution ‘“has often been con-
strued, particularly in recent years, as pro-
viding greater protection to our citizens’
individual rights than accorded them under
the federal constitution. [Citation omit-
ted]. In particular, our state constitution
has been found to afford greater protection
against unreasonable searches and seizures
than may be required by the United States
Supreme Court’s interpretation of the
Fourth Amendment. [Citations omitted].”
Pr. Order of Police v. City of Newark, 216
N.J.Super. 461, 477, 524 A.2d 430 (App.Div.
1987). See also Holy Name Hospital v.
Montroy, 153 N.J.Super. 181, 185, 379 A.2d
299 (1. Div.1977). Logically, therefore, this
Court might be expected to proceed to ad-
judicate plaintiffs’ search and seizure and
equal protection claims based upon the
New Jersey Constitution (under principles
of pendent jurisdiction) because they might
arguably provide just that much more pro-
tection as to tip the balance on one or more
of these claims in favor of the plaintiffs.
However, the Court declines to do so.

Although Fraternal Order of Police, su-
pra, expressly declined to consider the
“random drug testing of police trainees”
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(216 N.J.Super. at 475 n. 11, 524 A.2d 430),
that very issue is presently before the Ap-
pellate Division in two cases “fast-tracked”
for disposition which may come as early as
June 1988. Fraternal Order of Police v.
City of Newark, No. A-2998-87T5, appeal
certified, (App.Div. March 21, 1988) (argu-
ment scheduled June 1, 1988) (F.0.P. II);
Sweeney v. County of Bergen, No. C-475-
87 (N.J.Ch.Div. Jan. 7, 1988), appeal dock-
eted, No. A-2632-87T5 (App.Div. Jan. 15,
1988).

While this Court believes that COTA re-
cruits or trainees are not identical to police
trainees, the similarities between them may
be greater than those between full-time
policemen and corrections officers. Fur-
thermore, questions of New Jersey state
constitutional law, particularly those of
first impression, should be decided by that
state’s courts. Accordingly, this Court
chooses to stay its hand in deciding the
claims under the New Jersey Constitution
in the case at bar, awaiting at least the
adjudication of Sweeney or F.O.P. II in the
Superior Court, Appellate Division. See
Railroad Comm'n of Texas v. Pullman
Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971
(1941).

Final judgment will be entered in favor
of the defendants on the plaintiffs’ claims
under the United States Constitution ad-
dressed herein. A preliminary injunction
against implementation of any part of the
January 7, 1988 policy is denied because,
having lost on their federal claims, plain-
tiffs have not demonstrated a reasonable
likelihood of success upon the merits of
those claims based upon comparable
(though perhaps broader) principles of New
Jersey constitutional law. Further pro-
ceedings in this Court upon those state
claims are stayed pending further develop-
ments in Sweeney and F.O.P. II and/or
until further order of this Court.

EXHIBIT A
January 7, 1988

MEMORANDUM
TO: ALL CUSTODY STAFF MEMBERS
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ALL INTERNAL AFFAIRS INVESTIGA-
TORS AND SUPERVISORS

FR: William H. Fauver
Commissioner

RE: Procedures for Drug Screening Per-
manently Appointed Correction Offi-
cers and Supervisors, Internal Affairs
Investigators and Supervisors and Cor-
rection Officer Recruits.

It is of paramount interest to this Depart-
ment that employees who are responsible
for the supervision, custody and care of
inmates, and who are authorized to carry a
firearm pursuant to 2C:89-6, are neither
using nor under the influence of illicit
drugs. Toward this end, the following
drug screening procedures have been de-
veloped for use by this department. They
are modeled after and incorporate the pro-
cedural safeguards of the law enforcement
drug screening guidelines promulgated by
the Attorney General of the State of New
Jersey on October 22, 1986, and will be-
come effective at the expiration of thirty
(30) days.

POLICY

Urine samples shall be ordered taken from
a permanently appointed correction officer
or supervisor or an Internal Affairs investi-
gator or supervisor whenever there is indi-
vidualized reasonable suspicion to believe
that the officer is using or under the influ-
ence of illegal drugs. Subsequent to ap-
pointment, correction officer recruits shall
be subject to random, unannounced drug
testing by urinalysis during mandatory
training at the Correction Officers Training
Academy. The Department recognizes the
difficult task facing Correction Officer Re-
cruits during this academy training. We
want to ensure to the extent possible that
recruits obtain maximum benefit from this
period of training, and that they do not
expose themselves and their coworkers to
unnecessary hazards by being under the
influence or effect of illegal substances.
Upon_successful completion of the COTA
program correction officer recruits shall be
subject to drug testing by urinalysis when
there is individualized reasonable suspicion

to believe the recruit is using or under the
influence of illegal drugs.

Correction officers and supervisors, Inter-
nal Affairs investigators and supervisors
and correction officer recruits must dis-
close the use of any drugs (prescription and
over-the-counter) which may impair job per-
formance.

Correction officers and supervisors, Inter-
nal Affairs investigators and supervisors
and correction officer recruits must report
evidence of suspected drug use by other
officers to department superiors.

Urine samples shall not be ordered from a
permanently appointed correction officer or
supervisor or Internal Affairs investigator
or supervisor or correction officer recruit
without the approval of the Commissioner,
the Deputy Commissioner or the Assistant
Commissioner for Adult Institutions.

SPECIMEN  ACQUISITION = PROCE-

DURE.

A urine sample shall be ordered from a
correction officer or supervisor or Internal
Affairs investigator or supervisor, when
there is individualized, reasonable suspicion
to believe that the officer or supervisor or
Internal Affairs investigator or supervisor
is using or under the influence of illegal
drugs.

Prior to requesting that an officer or su-
pervisor or Internal Affairs investigator or
supervisor or correction officer recruit not
in COTA, submit a urine sample, the de-
partment shall document the basis for rea-
sonable suspicion and prepare a confiden-
tial report. The order to submit a urine
speciman shall be given to the correction
officer or supervisor or Internal Affairs
Investigator or supervisor or correction of-
ficer recruit by the institution’s Superin-
tendent or designee, or in the case of Cen-
tral Office custody employees, by their unit
supervisor or designee, who shall document
the date and time that the order was given.

The supervisor of the Correction Officers
Training Academy may, with the approval
of the Commissioner, Deputy Commission-
er or Assistant Commissioner for Adult
Institutions, order random samples taken
from correction officer recruits; for exam-
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ple all recruits in a particular training
class, or a particular platoon or squad with-
in a training class.

Prior to the submission of a urine sample,
the officer or supervisor or Internal Af-
fairs investigator or supervisor or correc-
tion officer recruit shall complete a medical
questionnaire which shall clearly describe
all drugs, both prescription and non-pre-
scription, ingested during the past 30 days.
(See Attachment B).

The institutional superintendent or unit su-
pervisor shall designate an individual to
serve as the official monitor. The officer
may also name another individual (from
immediately available staff) to witness the
sample acquisition.

The official monitor shall be responsible for
ensuring that all forms have been thor-
oughly and accurately completed by the
officer. Prior to the submission of the
sample, both the official monitor and the
officer will inspect the specimen bottle for
indications of pre-void tampering.
Generally, the officer or supervisor, Inter-
nal Affairs investigator or supervisor or
correction officer recruit will submit the
urine sample in the presence of the official
monitor. On those rare occasions where
the officer or supervisor, Internal Affairs
investigator or supervisor, or correction of-
ficer recruit is not able to provide a sample
in the presence of the official monitor, the
monitor will permit the officer or supervi-
sor, Internal Affairs investigator or super-
visor or correction officer recruit to provide
an unwitnessed sample, so long as the offi-
cer or supervisor, Internal Affairs investi-
gator or supervisor, or correction officer
recruit removes his clothing in the presence
of the official monitor prior to entering a
room where he/she has no access to water
or any other additive.

The official monitor shall always be of the
same sex as the individual being tested.

Our Department employs thousands of cor-
rection officers, supervisors, Internal Af-
fairs investigators and supervisors and re-
cruits, many of whom share similar or even
the same names. In the interest of pre-
venting any confusion or misidentification,
the individual’'s social security number
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rather than name shall be utilized on all
specimen bottle labels, and chain of custo-
dy and medication information forms.

The individual being tested will complete
the information requested on the specimen
bottle label and the laboratory chain of
evidence form. After the official monitor
has inspected the information for accuracy,
the officer or supervisor, Internal Affairs
investigator or supervisor, or correction of-
ficer recruit will void at least 50 ml. of
urine into the specimen bottle; he or she
will then secure the cap of the specimen
bottle and initial and wrap evidence tape
along the top of the bottle, along the cap
and down the other side, place the speci-
men bottle in a plastic evidence bag prior to
surrendering the specimen to the official
monitor, who will heat seal the specimen
bag in the presence of the individual being
tested.

The individual being tested as well as the
agency shall maintain a copy of the labo-
ratory chain of custody form.

At the time that the urine sample is provid-
ed, the officer or supervisor, Internal Af-
fairs investigator or supervisor, or correc-
tion officer recruit will have the option to
submit two samples. Both samples will be
acquired, sealed and labelled according to
the procedures outlined herein. One will
be forwarded to the Department of Correc-
tions Laboratory for testing; the remaining
sample will be stored in a frozen state
within the Department according to depart-
mental procedures regarding chain of cus-
tody and evidence storage procedures. The
sample will be made accessible to the offi-
cer or supervisor, Internal Affairs investi-
gator or supervisor or correction officer
recruit or his attorney.

After ascertaining that all forms have been
completed accurately by the officer or su-
pervisor, Internal Affairs investigator or
supervisor or correction officer recruit and
serving as a witness to the void, the official
monitor shall take possession of the sample
and place it in a controlled access refrigera-
ted storage area until it is delivered to the
Department of Corrections Lab at Central
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Office. This delivery shall occur within
24-hours of acquisition.

LABORATORY METHOD

A state licensed toxicology laboratory cur-
rently operates within the Department’s
Office of Institutional Support Services,
Health Services Unit. The laboratory is
staffed by certified laboratory technicians,
supervised clinically by a laboratory di-
rector. This laboratory is authorized to
accept urine specimens for drug screening
correction officers, supervisors, Internal
Affairs investigators, supervisors and re-
cruits.

The enzyme multiplied immunoassay test
(EMIT) will be utilized for initial drug
screening.

Confirmatory testing of specimens which
show positive initial test results shall be
conducted in all cases by the independent
laboratory currently under contract with
the Department. Gas chromatogra-
phy/mass spectrometry will be used to con-
firm all positive results of initial drug test-
ing procedures. In any instance where the
confirmation test result is negative, the
officer’'s sample shall be considered nega-
tive and the officer shall not be charged
with use of drugs in that instance. Test
results shall not be considered positive un-
less confirmed as such by gas chromatog-
raphy/mass spectromety.

DRUG SCREEN RESULTS

The Department of Corrections Laboratory
supervisor in Central Office will orally noti-
fy the Commissioner or designee immedi-
ately upon completion of analysis as to the
results, either positive or negative. The
Laboratory supervisor will follow up all
oral notifications with written results to
the Commissioner. All officers, supervi-
sors, Internal Affairs investigators, super-
visors, or correction officer recruits who
are screened and confirmed to be positive
for the presence of illegal drugs will be
notified as soon as possible. A copy of the
lab report will be provided to the individual
upon his or her request.

FAILURE TO PROVIDE URINE SAM-
PLE

In those instances where the officer, super-
visor, Internal Affairs investigator, super-
visor or correction officer recruit indicates
that he/she is unable to provide urine sam-
ple when ordered, the individual shall be
given a two hour period of time in which to
provide the sample. The individual should
be encouraged to consume water or other
liquid and should be restricted to the area
of the institution or Central Office, with
the official monitor, where the sample will
be voided. Failure to provide the urine
specimen as required within the two (2)
hour time period shall constitute a refusal.

DISCIPLINARY ACTION

In those instances when an officer, supervi-
sor, Internal Affairs investigator, supervi-
sor, or correction officer recruit refuses to
provide a urine sample or refuses to remain
within a specified area until able to urinate,
the officer, supervisor, Internal Affairs in-
vestigator, supervisor, or correction officer
recruit will be subject to disciplinary
charges and dismissed from employment if,
after a fair and impartial hearing, it is
determined that the officer, supervisor, In-
ternal Affairs investigator, supervisor, or
correction officer recruit was properly or-
dered to undergo testing.

Officers, supervisors, Internal Affairs in-
vestigators or supervisors, or correction of-
ficer recruits who produce positive -con-
firmed test results indicating unlawful
drug use, which are upheld after a full and
impartial hearing, shall be dismissed from
employment. Dismissal from employment
under this circumstance will result in the
individual’s inclusion in a central registry
maintained by the Division of State Police,
to be accessed only through court order or
as part of a confidential background inves-
tigation for future law enforcement em-
ployment.

In appropriate circumstances, the individu-
al’s positive confirmed test results will be
reported to the County Prosecutor or the
Division of Criminal Justice.
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ATTACHMENT B

DRUG SCREENING

MEDICATION INFORMATION

In order to ensure the accuracy of established urine screening and confirmation
procedures, I am providing the following information:

A. During the past 30 days I have taken the following medications prescribed to me

by a physician

Name of Medication
1.
2.
3.

Prescribing Physician

Date Last Taken

If you do not know the exact name of medication, indicate illnesses for which
medication was prescribed in space designed for name of medication.

B. During the past 30 days, I have taken the following medications (cough medicine,
cold tablets, aspirin, etc.) over-the-counter medications or compounds.

Non-Prescription Medication

1.
2,
3.

Date Last Taken

Signature of Witness

Social Security and initial of applicant

Date
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