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Ryan died on February 6, 1995, and plaintiff
filed her claim on February 7, 1995.

vV

The judgment of the Appellate Division is
reversed. The matter is remanded te the
Chancery Division, Probate Part to dispose
of the complaint on the merits.

For reversal and remandment—Chief
Justice PORITZ, and Justices HANDLER,
POLLOCK, O'HERN, GARIBALDI, STEIN
and COLEMAN-—7.

Opposed—none.
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In the Matter of James A. MAJOR,
I, an Attorney at Law.

Supreme Court of New Jersey.

May 21, 1997.

Attorney discipline proceeding was insti-
tuted. The Supreme Court held that lack of
diligence and failure te communicate war-
ranted reprimand.

Reprimand ordered.

Attorney and Client =58
Lack of diligence and failure to commu-

nicate warranted reprimand. RPC 1.3,
Ld(a).
ORDER

The Disciplinary Review Board on January
22, 1997, having filed with the Court its
decision concluding that JAMES A. MAJOR,
II, of HACKENSACK, who was admitted to
the bar of this State in 1960, should be
reprimanded for viclating RPC 1.3 (lack of
diligence) and EPC 1.4{a) (failare to commu-
hicate), and good eause appearing;

J_x,;_45officer appealed.
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It is ORDERED that JAMES A. MAJOR,
II, is hereby reprimanded; and it is further

ORDERED that the entire record of this
matter be made a permanent part of respon-
dent’s file as an attorney at law of this State;
and it is further ’

ORDERED that respondent reimburse the
Disciplinary Oversight Committee for appro-
priate administrative costs incwrred in the
prosecution of this matter.

2
149 N.J. 244
_lauJames T. BRADY, Appellant-
Respondent,

V.

DEPARTMENT OF PERSONNEL,
Respondent-Appellant.

Supreme Court of New Jersey.

Argued Feb. 4, 1997.
Decided May 22, 1997.

Merit system board of department of
personnel affirmed results of eivil service
examination taken by police officer. Police
The Superior Court,
Appellate Division, Brochin, JAD., 289
N.J.Super. 557, 674 A.2d 616, reversed and
remanded. The Supreme Court, Handler, J.,
granted state’s petition for certification, and
held that: (1) officer was entitled to obtain
only such evidence that reasonably might
enable him to assess correctness of his an-
swers and to demonstrate that grading of his
examination constituted an abuse of discre-
tion; (2) determination that civil service test
security, and thus confidentiality, were es-
sential was not arbitrary or capricious; (3)
procedure under which officer could chal-
lenge score was not arbitrary, capricious, or
unreasonable; (4) officer made no showing of
arbitrariness in scoring; and (5) any error in
being told new issues would not be consid-
ered on appeal was harmless.
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Reversed.

Stein, J., filed opinion dissenting in part
and concurring in part.

1. Municipal Corporations ¢=184.1

Technical mootness of issue of municipal
police officer’s right to review civil service
examination materials, following Department
of Personnel’s (DOP’s) production of test ma-
terials, did not preclude review hy Supreme
Court, as issue was important, and was capa-
ble of repetition yet was likely to evade
review.

2. Officers and Public Employees €=11.3

Standard of review for Department of
Personnel’s (DOP’s) limitation of poliee offi-
cer’s access to civil service examination mate-
rials was whether limitation was arbitrary,
capricious, or unreasonable.

3. Administrative Law and Procedure
=763
In applying arbitrary and capricious
standard of review of administrative action,
court is mindful of the deference courts must
accord ageney action that purports to effectu-
ate statutory and regulatory authority.

et Constitutional Law €67

Courts have limited role in reviewing
actions of other branches of government.

5. Administrative Law and Procedure
=751

Judicial capacity te review administra-
tive actions is severely limited; courts can
intervene only in those rare circumstances in
which agency action is clearly inconsistent
with its statutory mission or other state poli-
cy.

6. Administrative Law and Procedure
&=>763, 785, 791

Judicial role in reviewing agency deci-
sions is generally restricted to three inqui-
ries: whether agency’s action violates express
or implied legislative policies; whether record
contains substantial evidence to support find-
ings on which agency bases its action; and
whether, in applying legislative policies to
facts, ageney eclearly erred in reaching con-

clusion that could not reasonably have been
made on showing of relevant factors.

7. Administrative Law and Procedure
=751
Deference that courts accord agency’s
actions that fall within its delegated authority
is not without limits.

8. Administrative Law and Procedure
=490
Agency decision may not be based on
undisclosed evidence.

9. Officers and Public Employees &=11.3

Civil service examinee was entitled to
obtain only such evidence that reasonably
might enable him to assess correciness of his
answers and to demonstrate that Depart-
ment of Personnel’s (DOP’s) grading of his
examination constituted an abuse of discre-
tion. N.J.S.A. 11A:4-1; N.JAdmin. Code
title 4A, chaps. 4-2.16, 4-6.4, 4-6.4(e).

10. Officers and Public Employees ¢&=11.3

Courts may not routinely review the
contents of civil-service examinations and an-
swers and, aided by expert testimony, deter-
mine whether guestions were well or poorly
answered; rather, [sereviewing courts may
conduet only limited review of reascnable-
ness of grading system and determine simply
whether testing and grading were clearly
arbitrary.

11. Officers and Public Employees &11.3

Department of Persennel’'s (DOP’s) de-
termination that civil service test security,
and thus confidentiality, were essential to
preserve integrity of examination process
and to discharge State’s eonstitutional duty
to hire and to promote based on merit, was
not arbitrary or capricious, based on decision
to recycle test questions, and concerns about
achieving examination consistency and avoid-
ing unnecessary cost. N.JSA. 11A4-1,
subd. ¢; N.J.Admin. Code title 4A, chap. 4~
6.4(e).

12. Officers and Public Employees €113

Procedures under which examinee could
challenge his score on civil service examina-
tion were not arbitrary, capricious, or unrea-
sonable, as procedures, which provided for
limited disclosure of information to examinee,
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accommodated competing goals of examina-
tion security and examinee access. N.JLS.A.
11A:4-1; N.J.Admin. Code title 4A, chaps. 4-
2.16, 4-6.4, 4-6.4(e).

13. Officers and Public Employees ¢11.3

Civil service examinee may be able to
make prima facie showing of arbitrariness or
discrimination in grading that is so obvious
and rises to such high level that full materi-
als must be produced.

14. Officers and Public Employees &11.3

Prima facie showing of arbitrariness or
discrimination in grading of civil service ex-
aminations warranting production of full ma-
terials to examinee who challenges results
requires more than allegation of mere possi-
bility of erroneous scoring; rather, it must be
based on specific allegation of arbitrariness
or discrimination.

_Jz4s35. Municipal Corperations @=184.1

Police officer made ne prima facie show-
ing of arbitrariness in scoring his eivil service
examination warranting production of all ex-
amination materials; rather than making any
proffer about how Department of Personnel
(DOP) acted arbitrarily in scoring his exami-
nation, he relied on elaim that his score was
too low. N.J.S.A. 11A:4-1; N.J. Admin. Code
title 4A, chaps. 4-2.16, 4-6.4, 4-6.4(e).

16. Officers and Public Employees &=11.3

Any error in Department of Personnel
(DOP) informing civil service examinee that
“the [Merit System] Board will only consider
the proofs, arguments and issues presented
at the previous level of appeal. No¢ new or
additional proofs, arguments or issues will be
considered. . . ” was harmless, as examinee
claimed he was deprived of ability te chal-
lenge DOP’s reliance on undisclosed informa-
tion, and DOP acted reasonably in not dis-
closing that information.

June K. Forrest, Senior Deputy Attorney
General, argued the cause for appellant (Pe-
ter Verniero, Attorney General of New Jer-
sey, attorney; Mary C. Jacobson, Assistant
Attorney General, of counsel).

D. William Subin, Northfield, argued the
cause for respondent (Mr. Subin, attorney;
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Mr. Subin and Steven P. Scheffler, on the
briefs).

Paul L. Kleinbaum, Newark, argued the
cause for amicus curiae New Jersey State
Policemen’s Benevolent Association (Zazzali,
Zazzali, Fagella & Nowak, attorneys).

Dennis J. Alessi, Livingston, submitted a
brief on behalf of amici curise New Jersey
State Firemen’s Mutual Benevolent Associa-
tion and Newark Firefighters Union (Fox
and Fox, attorneys).

The opinion of the Court was delivered by

_20wHANDLER, 4.

In this case, a municipal police sergeant,
seeking to attain the rank of captain, took a
State promotional civil-service examination.
His examination score reduced his chances of
proemotion. The officer challenges the re-
sults of his examination, claiming that in
order to determine the accuracy of his score,
he must have complete access to his testing
materials, including the actual exam ques-
tions and the standards used to grade his
answers. He contends that without full dis-
covery of the examination materials, he will
not be able to obtain meaningful administra-
tive and judicial review. The State allowed
the officer only limited access to the materi-
als. It based this limitation on the need to
preserve the integrity of the civil-service ex-
amination process and the security and confi-
dentiality of civil-service examinations, which
it believed would be compromised by permit-
ting full access to the materials.

I

In QOctober 1992, plaintiff James Brady,
who is currently a police sergeant in the
Atlantic City Police Department, took a civil-
service examination to attain the rank of
captain. The examination is administered by
the Department of Personnel (“DOP”) and is
designed to test a candidate’s ability to re-
spond to specific situations that may arise in
the course of duty. It consists of two parts,
a written component, known as the “in-bas-
ket” exercise, and an oral component based
on a video exercise. Candidates first take
the written portion, which lasts for three
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hours, and those who exceed a particular
score then qualify to take the oral portion,
although scoring highly enough on the writ-
ten part to proceed to the oral part does not
guarantee that the examinee has performed
exceptionally on the written portion.

The written portion, consisting of ten ques-
tions, is designed to evaluate candidates
based on nine behavioral characteristics or
“dimensions.” The dimensions include analy-
sis, judgment, decisiveness, ability to dele-
gate, community sensitivity, leadership, plan-
ning and organizational ability, management

capability, and _t_)_,ggm'itten-communication
skills. These characteristics are not tested

in isolation; instead, each of the ten ques-
tions tests multiple characteristies.

Although written answers respond to is-
sues raised in the context of each of the ten
questions, the actual grading of the written
portion does not proceed question by ques-
tion, but rather dimension by dimension, with
each dimension receiving a score ranging
from one (lowest) to five (highest). In as-
sessing each dimension, graders compare ex-
aminee responses to a lst of “possible
courses of actions” (“PCAS”), crediting re-
sponses for the PCAs that examinees recog-
nize and marking off for the PCAs that they
miss.

The oral portion of the examination tests
six categories: analytie ability, judgment, de-
cisiveness, leadership ability, community sen-
sitivity, and oral-communication skills. Like
the written portion, the oral portion employs
a grading system of one (lowest) to five
(highest).

Onee a candidate has taken both parts of
the examination, he or she receives an overall
score that ranks the examinee among all
exam-takers. This ranking determines a
candidate’s relative eligibility for promotion.

Plaintiff performed sufficiently well on the
written portion of the examination to proceed
to the oral component, but his written score
was not outstanding.! In contrast, he ex-

1. Plaintiff's written scores were: analysis (2},
judgment (3), decisiveness (4), ability to delegate
(3), leadership ability (2), community sensitivity
{3), planning and organizational ability (3), man-
agement capability (2), and written-communica-
tion skills (3).

celled on the oral portion.? His overall score,
although passing, reflected his lackluster
written performance, thus reducing his pro-
motion opportunities.

{25 Unhappy with his overall score and with
his written score in particular, plaintiff ap-
pealed through the DOP’s administrative
channels. He was permitted, approximately
one year after he had taken the test, to
review a portion of his written test materials,
ineluding his answers, a very brief summary
of each question, brief comments by the
grader about the PCAs that plaintiff had
missed, an Orientation Background Guide
(which he previcusly had received), and an
explanation of the scoring process. He also
received an audio tape of the oral component
of his examination.

Pursuant to its internal policy, however,
the DOP placed significant limitations on
plaintiffs ability to review the test materials.
First, he received only one hour to review
them, which was actually fifteen minutes
longer than DOP guidelines provided. Sec-
ond, he did not gain access to the actual test
questions or the answer key containing all
potential PCAs. Finally, he could not copy
any of the materials, although he could take
notes. Those restrictions apparently derive
from the DOP’s “Examination Review Policy
for the Police Promotional Assessment Pro-
cess,” issued in Fall 1992, which allows exam-
inees “to review their own responses to the
examination (written/tape), the examination
instructions and the scores they achieved on
each dimension for each examination exer-
cise, along with a brief deseriptive statement
of their performance on each dimension” and
which provides for a forty-five-minute review
period.

Rased on his brief review of the limited
materials, plaintiff wrote a letter to the DOP
Selection Appeals Unit on September 13,
1993, in which he expressed his disagreement
with his scores on several of the written
dimensions and requested that the examina-

3. Plaintiff's oral scores were: analytic ability (4),
judgment (5), decisiveness (5), leadership ability
(5), community sensitivity (5), and cral-commu-
nication skills (5).
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tion be regraded. Nine months later, Anita

Mathes, a supervisor in the Selection Appeals

Unit, replied by letter, dated May 31, 1994,

with an analysis of plaintiff's score. In the

analysis, she addressed the concerns that he
had raised and broke down his score for each
dimension. She also noted many of the

PCAs that he had missed on the written

component. Mathes then concluded:

_Jaseln reply to your appeal of the scoring of
your in-basket examination, a review of
your in-basket dimension scores revealed
that in each case, significant opportunities
to demonstrate behaviors associated with
specific dimensions were missed. As stat-
ed previously, these possible courses of
action were generated by a panel of sub-
ject matter experts consisting of senior
command personnel from police depart-
ments. After reviewing your responses in
light of the guidelines and parameters es-
tablished, we conclude that your assigned
scores are accurate.

After expressing this eonclusion, the letter
informed plaintiff that he could appeal the
decision to the Merit System Board (“the
Board”). The letter, however, contained the
caveat that “the Board will only consider the
proofs, arguments and issues presented at
the previous level of appeal. No new or
additional proofs, arguments or issues will be
considered at the next level of appeal.” Ap-
parently relying on that advice, plaintiff ap-
pealed to the Board but did not advance any
new arguments, including his belief that the
supervisor erroneously had relied on infor-
mation (i.e., the complete list of PCAs) to
which plaintiff had not had access. The
Board subsequently denied his appesl, noting
that “Mr. Brady provides no arguments, sub-
missions or issues in support of his appeal,
but relies on proofs and arguments present-
ed below” and concluding that because the
supervisor had “addressed all arguments and
contentions raised by appellant[,] ... [tThe
present record fails to provide a basis to
disturb {the Supervisor’s] decision.”

Plaintiff then appealed the Board’s deter-
mination to the Appellate Division, which
ordered production of all test materials, 289
N.J.Super. 557, 674 A.2d 616 (1996), conclud-
ing that “procedural fairness requires that a
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person who is entitled to appeal from the
grade awarded him or her on a written civil
service examination must be furnished with a
copy of the questions and of his or her
answers.” Jd. at 565, 674 A.2d 616. The
court based its decision on the need of both a
court reviewing and a party challenging an
administrative determination to have access
to the record upen which the agency has
acted:

The limited disclosure afforded {[plaintiff]
was not sufficient to satisfy the due pro-
cess requirement that all of the evidence
on which an agency bases its decision must
be revealed to the appellant. Without cus-
tody of the questions and answers, he was
not in a position to obtsin the advice of an
attorney or of an expert en the [srsubject
matter of the examination. Without that
advice and some reasonably complete ex-
planation of the basis for the grader’s eval-
uation of his answers, he is not able to
intelligently dispute or acquiesce in the
grade he was awarded.

{Id. at 563, 674 A.2d 618.]

The Appellate Divisien recognized that its
“appellate duties [did] not include grading
civil serviee examination questions,” ibid.,
but nevertheless reasoned that

after we have accorded the utmost defer-
ence to the Department of Personnel and
to its technical expertise, ... [we must]
judge whether there is a reasonsble basis
for its determinations. ... We cannot per-
form that review function without the
questions, the answers, and some expert
explanation to fell us in what respeets the
questions were well or poorly answered.

[{d. at 563-64, 674 A.2d 616.]

The court left the initial “good faith determi-
nation” to the DOP of “how or subject to
what conditions” the information was to be
provided. Id. at 565, 674 A.2d 616. The
Appellate Division subsequently refused to
stay its order, thus allowing plaintiff immedi-
ate access to the materials subject to a pro-
tective order.

We granted the State’s petition for eertifi-
cation. 146 N.J. 565, 683 A.2d 1161 (1996).
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[1] As an initial matter, we reject
plaintiffs suggestion that, because the DOP
already has provided him with the test ma-
terials, the case is moot. Although the
controversy between the parties about ac-
cess to these particular materials is techni-
cally moot, the issue presented is of suffi-
clent importance that review by this Court
is appropriate. See In re Geraghty, 68
N.J. 209, 212, 343 A.2d 737 (1975) (“[Wie
have often recognized that courts may hear
and decide cases which are technically
moot where issues of great public impor-
tance are involved.”). Moreover, as evi-
denced by the Appellate Division’s refusal
to stay its decision in this case and the
pendency of similar cases, the issue pre-
sented is capable of repetition yet likely to
evade review. See In ve JIS. Indus.
Serv. Co. Landfill, 118 N.J. 101, 104-05,
539 A.2d4 1197 (1988); In re Conroy, 98
N.J. 321, 342, 486 A.2d 1209 (1985).

_J_z_;,liconsequent}y, the case’s technical moot-
ness is not a bar to our exercise of juris-
diction.

I

A

New Jersey’s Constitution and the New
Jersey Civil Service Act (“the Act”), N.JS.A
11A:1-1 to 12-6, express a general policy
that selection for State employment should
be dependent on considerations of merit.
N.J. Const. art. VII, § 1, 12; NJSA
114:1-2 ¢; see Connmors v. City of Bayonne,
36 N.J.Super. 390, 116 A.2d 48 (App.Div),
certif demied, 19 N.J. 862, 117 A2d 203
(1955). In order to carry out this policy, the
Act creates the DOP and endows it with
broad power over the selection and retention
of State employees. N.J.S.A 11A:2-6.

Regarding employee hiring and promotion,
the Aet vests the DOP with substantial au-
thority over the eivil-service examination pro-
cess. It states:

The commissioner shall provide for:

a. The announcement and administra-
tion of examinations which shall test
fairly the knowledge, skills and abilities
required to satisfactorily perform the
duties of a title or group of titles. The

examinations may include, but are not
limited to, written, oral, performance
and evaluation of education and experi-
ence;

b. The rating of examinations;

¢. The security of the examination pro-
cess and appropriate sanctions for a
breach of security;

e. The right to appeal adverse actions
relating to the examination and appoint-
ment process. . . .

IN.J.S.A 11A4-1]

Thus, in keeping with the Act's general poli-
ey of encouraging a system of state employ-
ment that focuses on merit and its delegation
of authority to the DOP to further that end,
the Act vests the DOP with the authority to
devise a fair, secure, merit-based testing pro-
cess by which eandidates are selected for
employment and promotion.

Lzsin exercising its authority under the
Act, the DOP has promulgated several regu-
lations dealing with access by examinees to
testing materials. N.JAC 4A4-2.16 re-
quires retention of the bulk of test materials
for a set time period after an examination.
Moreover, N.J.A.C. 4A:4-6.4 provides for a
degrec of access by examinees to test materi-
als, but it provides the DOP with substantial
diseretion in determining the appropriate lev-
el of access. N.J.A.C. 4A:4-6.4(e) (“In order
to maintain the seeurity of the examination
process, the Commissioner may, on a particu-
lar examination, modify or eliminate the re-
view of examination questions and an-
swers.”).

The DOP has exercised its discretion un-
der N.JA.C. 4A:4-64(e) to preciude exami-
nee access to the actual test questions and
the PCA scoring key. It bases those restrie-
tions on the need for security and confiden-
tiality. Apparently, the DOP reuses signifi-
cant numbers of exam questions from test to
test, either in identical or similar form. Its
reasons for this practice are the expense
involved in formulating entirely new ques-
tions for each test, the consistency that recy-
cling guestions achieves among exams given
at different times, and the ability to evaluate
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the effectiveness of questions that resuits
from providing the questions to a large pool
of examinees. Given the massive number of
civil-service examinees and the hundreds of
tests administered each yvear, the DOP has
conecluded that its reuse of test questions
would render it impossible to ensure the
integrity of the testing process if candidates
were to have full access to exam materials.
Moreover, according to the DOP, full access
would lead to significantly increased costs in
propounding test questions and would impair
the DOP’s ability to contract with private
testing firms to provide this service.

B.

[2-6] Plaintiffs basic contention is that
he was entitled to greater access to his ex-
amination questions and to the specific test-
ing criteria that were used to evaluate his
examination. That.__!_zg.econtention must be
considered against the standard of review of
whether the DOP’s limitation of aceess was
arbitrary, capricious, or unreasonable. Pub-
lic Serv. Electric & Gas Co. v. Department of
Envtl. Protection, 101 N.J. 95, 108, 501 A.2d
125 (1985). In applying that standard of
review, we are mindful of the deference that
courts must accord agency action that pur-
ports to effectuate statutory and regulatory
authority. Id. As we recently stated:

Courts have only a limited role to play in

reviewing the actions of other branches of

government. In light of the executive
function of administrative agencies, judicial
capacity to review administrative actions is
severely limited. ... Courts can intervene
only in these rare circumstances in which
an agency action is clearly inconsistent
with its statutory mission or other state
policy. Although sometimes phrased in
terms of a search for arbitrary or unrea-
sonable action, the judicial role is generally
restricted to three inquiries: (1) whether
the agency’s action viclates express or im-
plied legislative policies, that is, did the
agency follow the law; (2) whether the
record contains substantial evidence to
support the findings on which the agency
bases its action; and (3) whether, in apply-
ing the legislative policies to the facts, the
agency clearly erred in reaching a conclu-
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sion that could not reasonably have been

made on a showing of the relevant factors.
lin re Musick, 143 N.J. 206, 216, 670
A.2d 11 (1996) (citations omitted).]

[7,8] The deference that courts accord
an ageney’s actions that fall within its dele-
gated authority is not without Lmits. One
of those limits is embodied in the general
principle of judicial review that an agency
decision may not be based on undisclosed
evidence. See High Horizons Dev. Co. v.
Department of Transp., 120 N.J. 40, 53, 575
A.2d 1360 (1990} (“lAln agency is never free
to act on undisclosed evidence that parties
have had ne opportunity to rebut.”); Broth-
erhood of R.R. Trainmen v. Palmer, 47 N.J.
482, 487, 221 A.2d 721 (1966) (“The [adminis-
trative] determination eannot vest upon un-
disclosed evidence which the parties have
had no opportunity to test for trustworthi-
ness or to explain or rebut.”); see also I'n re
Dep’t of Ins. Ovrder, 129 N.J. 365, 383, 609
A.2d 1236 (1992) (“One of the core values of
judicial review of administrative action is the
furtherance of accountability.”).

In conducting judicial review of the DOP’s
administration of the civil-service system and
its  determinations regarding civil-service
testing proecesses, we note its broad regulato-
ry authority and the__‘[@r;limited role allotted
to the judiciary. We long have recognized
that

[tlhe preparation and administration of civ-

il service examinations is an administrative

function delegated meost liberally to the

authorized examiners of the Department

. by the Legisiature.... The fulfill-
ment of that function is a matter requiring
special expertise, involving as it does the
determination of what job knowledge,
skills and abilities are necessary or desir-
able in a candidate for a particular posi-
tion, and the highly technical problem of
devising suitable examination questions
which will demonstrate as accurately as
possible whether an applicant possesses
those requirements sufficiently to qualify
for the position. ... In view of the above,

the courts cannot intervene to nullify a

civil service examination unless it is clearly

shown that the Department has abused its
discretion.
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[Zicherman v Department of Civil
Serv., 40 N.J. 847, 850-51, 192 A.2d 566
(1963) (quotations and citations omit-
ted).]
See also Artaserse v. Department of Civil
Serv, 37 N.J.Super. 98, 105, 117 A.2d 22
(App.Div.1955) (“[TThe judiciary is not dis-
posed to engage in a critieal supervisory
examination of the composition of the ques-
tions to be propounded to candidates in pro-
motional tests ... or to exercise an appellate
review of the scoring of the answers....”).

{91 In this case, the gravamen of plain-
tiff’'s compiaint is that he did not receive &
fair score. The question, then, is what evi-
dence relating to his examination is plaintiff
entitied to have disclosed in order to substan-
tiate that claim. The answer to that question
is that plaintiff is entitled to obtain only such
evidence that reasonably may enable an ex-
aminee to assess the eorrectness of his or her
answers and to demonstrate that the DOP’s
grading of his or her examination constituted
an abuse of discretion. Zicherman, supra,
40 N.J. at 351, 192 A.2d 566.

Consistent with that standard for deter-
mining the validity of the DOP’s grading
process, courts in only very rare cases have
invalidated agency scoring, namely, eases in
which the person challenging the score affir-
matively has shown that the scoring method
was arbitrary. E.g., Row v. Department of
Civil Serv,, 141 N.J.Super. 463, 358 A.2d 819
{(App.Div.1976) (annulling test scores based
on unsound and overly subjective testing
practices). Such cases, however, simply ex-
press the narrow proposition that obyjous-
lyss arbitrary grading systems are invalid.
They in no way counter the general rule that
courts will defer to an agency's grading of a
civil-service examination except in the most
exceptional of eircumstances that disclose a
clear abuse of diseretion.

The court in Lavash v. Kountze, 604 F.2d
103 (Ist Cir.1979), affg 473 F.Supp. 868
(D.Mass.) rejected an invitation to broad ju-
dicial review of agency test scoring:

What appellant wants is the right to have

his test results reviewed and to have input

into that review to foreclose the possibility
that his score might have been adversely
affected by the form of the questions

and/er the preparer’s determination of the
correct answers. The private interest af-
fected here, failure to be promoted
through an erroneous determination, is al-
most chimerical. Opening up ... exami-
nation results to inspection and review by
all dissatisfled applicants for promotion
would impose fiscal and administrative
burdens out of all proportion to the ends
sought. Such inspection and review would
involve a challenge to the substantive va-
lidity of the examination. Court proceed-
ings would require the opinion testimony
of experts and submerge the court in the
testing and grading process.

[Jd. at 105, 501 A.2d 125.]

{101 The Appellate Division, in ordering
full revelation of the testing materials, was
attempting to ensure agency accountability
and procedural fairness in the grading pro-
cess. Although this goal is an important one,
we believe that the Appellate Division did not
afford sufficient weight to the limitations on
judicial review in the context of the DOP’s
administration of civil-service examinations.
Consequently, the Appeliate Division, in stat-
ing that, in order to perform its “review
function,” it required access to “the ques-
tions, the answers, and some expert explana-
tion to tell us in what respects the questions
were well or poorly answered,” 289 N.J.Su-
per. at 564, 674 A.2d 616 (emphasis added),
imposed on itself & decisional responsibility
that the court was not required to assume.
Courts may not routinely review the eontents
of civil-service examinations and answers
and, aided by expert testimony, determine
whether the questions were “well or poorly
answered.” “Such inspection and review
would involve a challenge to the substantive
validity of the examination.” Lavash, supra,
604 F.2d at 105. Instead, reviewing courts
may conduct only a limited review of the
reasonableness of a grading system and de-
termine simply whether the testing and
grading were clearly arbitrary.

Lot 1] The limited role of judicial review
in this context applies to the two DOP deter-
minations that are challenged by plaintiff.
First, the DOP has determined that test
security, and hence the need for confidential-
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ity, are essential to preserve the integrity of
the examination process and to discharge the
State’s constitutional duty to hire and to
promote based on merit. N.JAC 4A4-
6.4(e). Second, it has concluded that the
optimal accommodation of its competing obli-
gations to guarantee “[tlhe security of the
examination proecess,” N.J.S.A. 11A:4-1 ¢,
and to ensure “[t]he right to appeal adverse
actions relating to the examination and ap-
pointment process,” N.J.S.A 11A:4-1 ¢, is to
provide apggrieved examinees with certain
materials but not others.

Regarding the first determination, the Act
specifically requires the DOP to “provide for
the security of the examination process,”
N.J.S.A 11A:4-1 ¢, and the disclosure of test
questions and scoring keys that are likely to
be reused in future tests clearly implicates
exam security. Although plaintiff contends
that the DOP, in administering civil-service
examinations, has abused its discretion by
reusing exam questions, that decision is
clearly within the range of responsibilities
that the Legislature has delegated to the
DOP to implement the most effective and
efficient procedure to assure public hiring
and promotion based on merit. See Bro#-
spies v Department of Civil Serv., 68
N.J Super. 492, 495-96, 169 A.2d 484 (App.
Div.1961). Because we are unable to con-
clude that the DOP has abused its discretion
in deciding to recycle test questions, based
on significant coneerns about achieving exam
consistency and aveiding unnecessary cost,
we cannot take issue with its determination
that confidentiality in some form is the most
effective means of fulfilling the Act’s man-
date that test security be ensured. Cf Brot-
spies v Department of Civil Serv, 72
N.J.Super. 334, 342, 178 A.2d 367 (App.Div.
1962) (citing Brotspies, supra, 66 N.J.Super.
at 495-96, 169 4.2d 484, and approving of its
statement that “[slince the Department may
desire to use many of the items ... for
examinations for other positions, then once a
particular set of questions and correct an-
swers is publis&_ﬁ,m all of the value result-
ing from the empirieal evidence so carefuily
collated by the Department is destroyed”).

{121 The second determination by the
DOP, relating to the proper balance between
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test security and an examinee’s right to chal-
lenge his or her score, poses a more difficult
issue because it concerns the proper proce-
dure for ensuring fair, secure, merit-based
testing. The DOP has implemented 2 proce-
dure by which an examinee has access to all
test materials except for the actual test ques-
tions and the PCA answer key; in leu of
these items, the examinee receives a sum-
mary of the questions and a brief explanation
of the PCAs that the examinee actually
missed. Moreover, the examinee is given
only forty-five minutes to review and to take
notes on the materials and may not copy
them. Finally, at the exuminee’s request, a
supervisor reviews the entire exam and, in a
detailed letter, describes many of the PCAs
that the examinee missed. Under these pro-
cedures, according to the DOP, an examinee
has sufficient access to the relevant materials
and a reasonable opportunity to evaluate the
grading process. The examinee, however, is
not provided additional access to the materi-
als because that access would increase the
risk of misuse through dissemination, thus
undermining the security and integrity of the
testing process. Plaintiff complains that
without full access to examination materials
and a greater opportunity to assess the ex-
amination methodology and results, exami-
nees and courts cannot ensure that the DOP
does not misgrade examinations.

We conclude that the DOP’s accommoda-
tion of the competing goals of examination
security and examinee access is neither arbi-
trary, eapricious, nor unreasonable. Plaintiff
essentially seeks full access to the testing
materials as a basis for challenging and ob-
taining broad judicial review of the accuracy
of the agency’s scoring of the examination.
However, we already have rejected the prop-
osition that courts should engage in full judi-
cial review under these eircumstances, given
that “the judiciary is not disposed to engage
in a critical supervisery examination of the
composition of the questions to be propound-
ed to candidates iwlpromotional tests ...
or to exercise an appellate review of the
scoring of the answers....” Artaserse, su-
pra, 37 N.J . Super. at 105, 117 A.2d 22.

In the vast majority of cases, full disclo-
sure thus would confer little or no adminis-
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trative or litigational benefit on the exami-
nee, given the general prohibition against
judicial regrading of examinations. Howev-
er, full disclosure would wreak havoe with
the DOP’s legitimate efforts to maintain se-
curity. This balance clearly supports the
reasonableness of the accommodation that
the DOP has chosen between test security
and examinee access. Cf Mathews v El-
dridge, 424 U.S. 8189, 96 S.Ct. 893, 47 L.Ed.2d
18 (1978) (balancing government and private
interests and determining that due process
did not require additional process where pro-
cess would not benefit individual interest
substantially and would harm government
interest).

Other courts have reached similar conclu-
sions and thus have approved limitations on
examinee access to eivil-service examination
materials based on security and confidentiali-
ty concerns. See e.g., Lavash, supra, 604
F.24 103; Civil Serv. Commn v. Pinder, 812
P.2d 645 (Colo.1991) (en bane); Garner v
Department of Personnel, 835 F.2d 527
(Colo.Ct.App.1992) (same), cert. denied, 507
U.S. 917, 113 S.Ct 1274, 122 L.Ed.2d 669
(1993); Patch v Civil Serv. Comm™, 295
N.W.2d 460 (Towa 1980). Federal regula-
tions also parallel the DOP’s approach of
limiting access te test materisls. 5 CF.R.
§ 300.201; 14 C.F.R § 1212205 (National
Air and Space Administration’s application of
5 C.F.R. § 300.201).

We note that in Martin v. Educational
Testing Service, 179 N.J . Super. 317, 326, 431
A.2d 868 (Ch.Div.1981), the court held that
because the plaintiff in that case had a pro-
tectible interest in accurate grading, due pro-
cess required full revelation of testing mate-
rials in order to evaluate whether the scoring
was in fact correct. Id. at 326-27, 431 A.2d
868. Martin may be distinguishable in that
the test was developed and administered by
Educational Testing Service, a private entity.
However, to the extent that Martin suggests
a requirement of full disclosure of civilfser-
vicess examinations without regard to securi-
ty and confidentiality concerns, it is over-
ruled.

We thus conclude that the DOP has chosen
a reasonablie balance between its interest in
the confidentiality of the examination process
and examinees’ interest in reviewing the

grading of examinations, and that the provi-
sion for partial or limited access to examina-
tion materials is a valid exercise of the agen-
cy’s regulatory authority.

C.

Qur conclusion regarding nondisclosure
should not be read to insulate the civil-ser-
viee scoring process from judicial review en-
tirely. If the DOP were, in the name of
confidentiality and security, to deny exami-
rees all access to testing materials, such a
decision almost surely would be arbitrary,
capricious, or unreasonable because it would
allow the DOP to conduct the testing and
grading process without any aceountability
and would foreclose any opportunity on the
part of an examinee to demonstrate the un-
reasonableness or unfairness of his or her
examination. The DOP, however, has not
gone so far in its efforts to ensure the integ-
rity of the process, instead allowing limited
access to most of the materials and providing
sufficient opportunity for examinees to dis-
cover grading irregularities, while not jeop-
ardizing test security.

[13] We note that despite the general
reasonableness of the DOP’s limitation on
examinee access, even this amount of access
may prove insufficient if an examinee makes
a prima facie showing of more than the mere
possibility of misgrading, thus justifying
more extensive disclosure. Even the DOP
admits that certain cases call for greater
access. For example, & candidate may be
able to make a prima facie showing of arbi-
trariness or discrimination in grading that is
s obvious and rises to such a high level that
the full materials must be produced. Al-
though we do not impute any precedential
authority to unpublished decisions, R. 1:36-3,
we are aware that some courts have acknowl-
edged instandesses of such demonstrated arbi-
trariness. See, e.g., In re Setkiewicz, No. A-
9123-94T2, slip op. at 5 (N.J.App.Div. Nov.
27, 1995) (“We think it plain that some prima
focie showing must be made to justify ...
access [by examinees to full test materials].
We are satisfied, however, that the reseoring
here justified appellant’s demand.”); Della-
ventura v. Department of Personnel, No. A-
3957-91T1 (N.J.App.Div. Mar. 11, 1993) (al-
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showing of arbitrariness in grading).

{14] We stress that such a prima facte
showing requires more than an allegation of
the mere possibility of erroneous scoring.
Instead, it must be based on a specific allega-
tion of arbitrariness or diserimination. See
Artaserse, supra, 37 N.J.Super. at 105, 117
A2d 22 (“The courts ... will intervene to
nullify such an examination where it is affir-
matively shown to have been manifestly cor-
rupt, arbitrary, capricious, or eonspicucusly
unreasonable.”). Under DOP procedures,
examinees appear to have a reasonable op-
portunity to make such a showing. They are
provided with a summary of the questions,
their complete answers, and & summary of
the PCAs. Further, they are entitled to an
internal review in which their answers are
reexamined, and they are furnished with per-
sonalized explanations of the basis for their
grade on each dimension. An examinee
should be able to determine from this pro-
cess whether the DOP appears to have acted
arbitrarily in scoring his or her examination.

[15] In this case, however, plaintiff has
made no such prima focie showing of arbi-
trariness despite his substantial access to the
examination materials. This failure is espe-
cially stark given plaintiff’s presumed knowl-
edge and experience as a police officer and
his access to other police officers and union
officials whe doubtlessly have a degree of
expertise in the civil-service process. With
those resources, piaintiff should have been
able, after consultation, to make some sort of
proffer about how the DOP had acted arbi-
trarily in scoring his exam. Instead, without
offering awny particular allegation of arbi-
trariness, he simply asserts that his |ssscore
is too low and that he therefore should have
unfettered access to the materials.

We agree with the separate opinion that,
under our holding, the possibility exists that
examinees and reviewing courts will not
catch each and every instance of misgrading
by the DOP. Post at 267-268, 693 4.2d at
478. However, despite the validity of that
concern, we believe that it overstates the
problem posed by limited access. Examinees
receive more than “bare-bones access,” post
at 267, 693 A.2d at 477, to their exams and to
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the PCAs used to grade them. The DOP, as
we have noted, initially provides examinees
with their complete answers and brief sum-
maries of the test questions and missed
PCAs. In addition, the supervisor’s subse-
quent evaluation of examinees’ performance
contains significantly more detailed analysis
of each dimension, including specific deserip-
tions of many of the missed PCAs. Conse-
quently, although examinees do not have full
aceess to their exam materials, they have
sufficient access to judge whether the DOP
grading proeess is arbitrary.

The DOP has chosen to sacrifice a small
degree of scoring accountability in order to
bolster the security, and hence the integrity,
of the entire examination process. This poli-
ey may or may not be the wisest one. That
determination, however, has been entrusted
by the Legislature to the DOP, not to the
judiciary. Ouwr role is simply to ensure that
the DOP has not acted arbitrarily, capri-
ciously, or unreasonably in drawing on its
expertise to strike a balance between the
Legislature’s dual command that the eivil-
service examination process be secure and
that it allow for examinees to appeal their
scores. The DOP has exercised its delegated
authority and has struck a balance that ac-
commodates both of these mandates.
Whether we agree or disagree with that bal-
ance, we are persuaded that it has a basis in
reason and, henee, is not arbitrary.

We also believe that the separate opinion
understates the role that reviewing courts
would have to assume in routinely reviewing
in camera “the examinee’s answers, the cor-
rect answers, and a Jsgssufficient explanation
of the grading standards to enable the ...
court to make a preliminary assessment of
arbifrariness and determine whether further
disclosure to the examinee, an evidentiary
hearing or other relief may be appropriate.”
Post at 267, 693 A.2d at 477. Although that
level of judicial review would not be quite as
expansive as that endorsed by the Appeliate
Division, it nevertheless would require rou-
tine judicial second-guessing of the DOP’s
grading decisions, thus conflicting with our
long jurisprudential tradition of not review-
ing the accuracy of individual grades without
a prima focie showing by the examinee that
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the process was arbitrary and constituted a
clear abuse of discretion. The DOP’s proce-
dures allow examinees to make such a show-
ing, but plaintiff simply has failed to do so.

v

[16] Plaintiff also contends that he was
treated unfairly and denied procedural fair-
ness in the administrative review of his ex-
amination results. The supervisor in the
DOP’s Selection Appeals Unit who responded
to plaintiff's coneerns about his score advised
him that “the [Merit System] Board will only
consider the proofs, arguments and issues
presented at the previous level of appeal
No new or additional proofs, arguments or
issues will be considered at the next level of
appeal.” Plaintiff claims to have followed
that advice by not advanecing any new argu-
ments, most notably his contention that the
supervisor should not have relied on undis-
closed evidence, namely, the PCA scoring
key. The Board, in dismissing plaintiff’s ap-
peal, noted that he had not submitted any
“arguments, submissions or issues in support
of his appeal,” but instead had “relield] on
proofs and arguments presented below.”
The Board thus denied the appeal based on
the supervisor’s having adequately addressed
all of plaintiffs contentions. Plaintiff now
argues that the supervisor’s statement de-
prived him of a real opportunity to appeal his
seore because, in reliance on that statement,
he did not raise before the Board thgj_:_zggissue
of the supervisor’s use of undisclosed infor-
mation in rejecting his appeal.

We are unable to discern s specific legal
basis for the supervisor’s assertion that
plaintiff could not raise any new arguments
in his appeal to the Board? N.J.AC. 4A:4-
6.4(g)1 and 2 and N.JAC 44:4-6.6(b)1 and 2
both state that “ft]he appeal shall contain all
information which was presented to the first
level, plus a copy of the decision below” and

3. We note that the supervisor cited N.JAC.
4A:4-6.6(c) as a basis for informing plaintitf of
his general right to appeal and the requirement
that he do so within twenty days of receipt of the
supervisor’s decision. However, the supervisor
appears to have miscited the correct administra-
tive provision, because N.J.A.C. 4A:4-6.6(c) was
irrelevant, simply stating that “[tlhe Board may

that “[t]he Board shall decide any appeal on
the written record or such other proceeding
as the Board deems appropriate.” However,
nowhere do the regulations state that an
appellant may not submit any new argu-
ments, especially new arguments that take
issue with the supervisor’s decision. Even
the Board implied that plaintiff could have
advanced new “arguments, submissions or
issues” on appeal by stating in its decision
that he had chosen not to do so in favor of
relying “on the proofs and arguments pre-
sented below.”

We infer that the supervisor was attempt-
ing to inform plaintiff that the Board would
reach an independent determination of the
facts and legal conclusions based on the ree-
ord below, ¢f Henry v. Rohway State Pris-
om, 8% N.J. §71, 579, 410 A.2d 686 (1980)
(holding that Civil Service Commission had
to review diseciplinary determinations de
nove ), and that it would follow the estab-
lished principle that an appellate tribunal
generally will not consider issues and argu-
ments that could have been raised below but
were niot. See, e.g., Nieder v. Royal Indem.
Ins. Co., 62 N.J. 228, 234, 300 A.2d 142 (1973)
(“It is a well-settled principle that our appel-
late eourts will decline to consider questions
or issues not Jsgproperly presented to the
trial eourt when an opportunity for such a
presentation is available. . ..”).

In any eveni, we need not determine
whether the supervisor’s statement was mis-
leading and unfair because it did not preju-
dice plaintiff. As we have noted, plaintiff
takes issue with the statement not because it
prevented him from challenging a specific
aspect of his test score, but rather because it
allegedly deprived him of the ability to chal-
lenge the supervisor’s reliance on undisclosed
information. As we already have deter-
mined, however, the DOP acted reasonahly
in not disclosing that information. Swupra at
950262, 693 A.2d at 473-475. Consequently,

bypass any other level of appeal for its direct
review.” Ibid. We assume that the supervisor
intended to cite either N.JA.C. 4A:4-6.4(f) and
(g) or NJAC. 4A:4-6.6(a)3 and (b), which re-
quire the DOP to notify the appellant of the right
to appeal to the Board and of the twenty-day
requirement.
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the supervisor’s potentially erroneous state-
ment was harmless and provides no basis for
a reversal of the Board’s denial of plaintiff’s
appeal.

v
The judgment of the Appellate Division is
reversed.

STEIN, J., concurring in part and
dissenting in part.

In attempting to arrive at a proper balance
between the interest of civil-service test tak-
ers in obtaining review of their test grades
and that of the Department of Personnel
(DOP) in safeguarding the confidentiality of
test questions, the Court concludes that the
Appellate Division erred in holding that as a
matter of procedural fairness all persons
challenging their test scores must be provid-
ed with copies of the questions, their an-
swers, and the grading standards. I do not
disagree with that aspect of the Court’s opin-
ion.

However, in my view the Court overshoots
the mark and tips the balance too far toward
the interests of confidentiality when it pre-
cludes disclosure of relevant test materials to
the reviewing court, as well as to the appli-
cant, unless the applicant makes a prima
facie showing that the test results are arbi-
trary. That holding creates a prototypical

sateh-22 for a test taker seeking to chal-
lenge his or her test results: the bare-bones
access to testing materials that the DOP
customarily makes available is an insuf-
fieientyss basis on which to make even a
prime focie showing of arbitrariness, and
absent such a showing neither the test taker
nor the reviewing court will receive sufficient
access to the test materials to be able to
evaluate whether the test was graded arbi-
trarily.

The Court can and should strike a fairer
balance. It could do so by requiring the
DOP to furnish the reviewing court, in com-
era, with the test questions, the examinee’s
answers, the correct answers, and a suffi-
cient explanation of the grading standards to
enable the reviewing court to make a prelim-
inary assessment of arbitrariness and deter-
mine whether further disclosure to the exam-
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inee, an evidentiary hearing or other relief
may be appropriate.

The Court implies that the Appellate Divi-
sion conceived that its responsibility over the
test grade was plenary, ante at 258, 693 4.2¢
at 473, but & fair reading of that court’s
opinion demonstrates that it intended its re-
view to be properly deferential to the DOP,
seeking only to determine whether the grad-
ing was arbitrary. “[Olur review funetion
does require us, after we have accorded the
utmost deference to the Department of Per-
sonnel and to its technical expertise, to judge
whether there is a reascnable basis for its
determinations.” 283 N.J.Super. 557, b63-
64, 674 A.2d 616 (1996). With the truncated
materials provided, the Appellate Division
could not perform its review function. The
Court’s disposition of this appeal should as-
sure that reviewing courts are not unduly
impeded from performing the review that is
mandated by statute.

I

The pertinent facts are summarized ade-
quately in the Court’s opinion. I highlight
certain facts to emphasize the difficulty en-
countered by the Appellate Division in at-
tempting to provide even the most cursory
review of respondent Brady's written exami-
nation grade.

_LZA,gAb noted by the Court, the examination
for police captain consisted of an oral and
written examination, each component using 2
grading system of one (lowest) to five (high-
est). Brady received the highest possible
grade on five of the six characteristics, or
dimensions, tested on the oral examination.
His oral scores were: analytic ability (4);
judgment (5); decisiveness (5); leadership
ability (5); community sensitivity (5); oral-
communication skills (5).

The written examination graded the appli-
cants on the same dimensions as the oral
examination, with the obvious exception of
oral-communication skills, and on four addi-
tional dimensions. Brady’s scores on the
written examination were not outstanding,
and his grades on the very same dimensions
tested in the oral component were signifi-
cantly lower. His written examination
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grades were: analysis (2); judgment (3); de-
cisiveness (4); leadership ability (2); commu-
nity sensitivity (8); ability to delegate (3);
planning and crganizational ability (3); man-
agement capability (2); written-communica-
tion skills (3).

The written portion of the examination
required the candidate to assume the role of
a Captain on the palice force of the hypothet-
" jcal Township of Grandview. The testing
materials included essential factual informa-
tion about the Township, the police force, and
its personnel. Each examinee was required
to respond in writing to ten hypothetical
situations, and the examinees were evaluated
on the hasis of the various dimensions set
forth above. In grading the examinations,
graders were provided with a list of “possible
courses of action” (“PCAs”) that had been
compiled by a panel of senior-command per-
sonnel from various police departments. The
list of PCAs was used by each grader te
ascertain the minimum level of acceptable
responses related to each dimension. When
an examinee’s response omitted reference to
a PCA on the master list, that omission was
noted as a deficiency or missed opportunity,
and the aggregate number of such deficien-
cies was the Dbasis for the numerical grade
awarded on each dimension tested.

J_z_mBrady, dissatisfied with his score on
the written portion of the examination, exer-
cised his statutory right of appeal. N.J.S.A.
11A:4-1 e. Pursuant to the DOP’s publish-
ed review policy, Brady was afforded only
limited access to the test materials for the
purpose of preparing his appeal. He was
permitted to examine his answers to each
question, and a brief summary of each ques-
tion, but not the question itseif. He was not
allowed to examine the PCAs, on which his
grades were based: He was permitted to
review his grades on each dimension, a brief
description of his performance on each di-
mension, the general instructions for the
written examination, and a summary sheet
describing how his score was computed.
Brady was allotted one hour to review those
materials, allewed to take notes, but not al-
lowed to remove or photocopy any of the
materials that he examined.

As noted by the Appellate Division, 289
N.J.Super. at 559, 674 A.2d 616, Sergeant
Brady initially appealed to the DOP’s Super-
visor of the Selection Appeals Unit, commu-
nicating by letter dated September 15, 1993,
the reasons why he believed the grader’s
scoring on each of the dimensions was too
low. The response, dated May 31, 1994,
noted generally that “significant cpportuni-
ties to demonstrate behaviors associated with
specific dimensions were missed,” that those
“hehaviors” were based on the PCAs com-
piled by experts, that an item-by-item review
was unwarranted, and that a review of Bra-
dy’s responses in comparison with the PCAs
demonstrated that his scores were accurate.

In accordance with a statement in the Su-
pervisor’s letter that any appeal to the Merit
System Board eould not be based on new or
additional proofs or argument, Brady appeal-
ed to the Merit System Board and apparent-
ly relied only on his initial letter to the
Selection Appesals Unit. The Merit System
Board affirmed.

Brady then appealed to the Appellate Divi-
sion, and the reeord before that court was
gsparse. Brady's submission consisted of his
Notice of Appeal, his letter to the Selection
Appeals Unit, the Supervisor’s response, and
a copy of the DOP’s one-page “Examination
Review Policy for the Police Promeotional As-
sessment Proeess,m Fall 1992,” which essen-
tially described the limited review rights of a
candidate seeking to appeal his or her exami-
nation secore. The Merit System Board’s
submission consisted of an eleven-page orien-
tation guide, containing background informa-
tion about the Captsin/Lieutenant examina-
tion, four pages of background facts relating
to the Township of Grandview and its police
department on which the written examination
was based, and Brady’s one-page score sheet
for both the written and oral examinations,
together with a4 comment sheet containing
cryptic comments about each of the graded
dimensions.

Conspicuously absent from the record fur-
nished to the Appellate Division were the
examination questions, Sergeant Brady’s an-
gwers, the PCAs to which his answers were
compared for grading, and any explanation of
the grading methodology sufficient to assure
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the Appellate Division that the grading was
fair, impartial, and free from arbitrariness.
As the Appellate Division observed, “[Tlhe
Department of Personnel must provide a suf-
ficient explanation for its grading decisions to
enable a reviewing court, which is obligated
to give due deference to the authority, re-
sponsibility and expertise of the agency, to
determine whether the agency’s decisions
have a reasonable basis.” 289 N.J.Super. at
565-66.

II

The standard by which courts exercise
their obligation to review challenges to civil-
service test results is not a matter in dispute.
The majority opinion correctly observes that
courts generally are obliged to recognize the
broad regulatory authority of the DOP and
to defer to the agency’s grading of an exami-
nation absent a showing of arbitrariness.
Ante at 257-258, 693 A.2d at 472-473. As
this Court stated in Zickerman v Depart-
ment of Civil Service, 40 N.J. 847, 351, 192
A.2d 566 (1963), “the courts cannot intervene
to nullify a civil-service examination unless it
is clearly shown that the Department has
ghused its discretion.” In Zicherman, in
which the plaintiff challenged the appropri-
ateness of a civil-sewice_t_mpromotional ex-
amination for the position of Clerk of the
Distriet Court, this Court reviewed the ex-
amination guestions and the correct answers.
Although observing that the “correct” an-
swers to two questions appeared to be erro-
neous and that the relevancy of a few ques-
tions was debatable, the Court nevertheless
upheid the validity of the examination. Id. at
352, 192 A.2d 566.

A similarly deferential standard of review
is reflected in other reported decisions in-
volving challenges to results of civil-service
examinations. See, e.g, Rox v. Depertment
of Civil Serv, 141 N.J.Super. 463, 467-69,
868 A.2d 819 (App.Div.1976) (acknowledging
deferential standard of review, but invalidat-
ing as too subjective oral testing format for
police captains and lieutenants, noting that
one of the seven grading teams awarded
consistently lower scores to examinees than
did the other six grading teams); Brotspies
v. Department of Ciwvil Serv.,, 66 N.J.Super.
492, 494-99, 169 A.2d 484 (App.Div.1961) (ac-
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knowiedging that intervention to nullify civil-
service examination is warranted only where
examination is corrupt, arbitrary, capricious,
or unreasonable, and cencluding that ques-
tions were fair and appropriate, and that
answers were heither unreasonable nor im-
plausible, following hearing at which single
Judge reviewed objections to questions and to
Department’s version of correct answers);
Artaserse v. Department of Civil Serv., 37
N.J Super. 98, 102-05, 117 A.2d 22 {App.Div.
1955} (holding that plaintiffs had failed to
prove civil-service examination for police lieu-
tenant was arbitrarily administered or grad-
ed where department, after consultation with
plaintiff’s counsel, eliminated six of nine chal-
lenged questions and regraded sll papers,
but plaintiffs nevertheless failed to attuin
minimum requisite score).

The experience of other courts confronted
with the responsibility of reviewing chal-
lenges to civil-service examinations but ham-
pered in discharging that duty by insufficient
information concerning the test confirms the
wisdom of mandating in camera submission
to the reviewing court of all pertinent materi-
al. Like the majority, ante at 264, 693 4.2d
at 476, I impute 1o jomprecedential authority
to unpublished decisions, see K. 1:36-3, but
the factual context of the two unreported
opinions referred to by the majority is illus-
trative of the need to provide adequate infor-
mation to a reviewing court. In Delloventu-
ra v. Department of Personnel, No, A-3957~
91T1 (App.Div. Mar. 11, 1993), the plaintiff
appealed the Merit System Board’s deeision
uphoiding his failing grade on the writien
portion of a promotional examination for Fire
Lieutenant. Plaintiff’s initial secore was thir-
ty-one and the passing grade was thirty-five,
Only examinees who passed the written test
were eligible to take an oral examination.

After reviewing his test papers, plaintiff
appealed his score, relying on his memory of
the questions and answers in preparing his
appeal. The initial review process resulted
in no change in his score. A second-level
review raised his score by one point. The
Merit System Board then found other ervors
in the grading of his examination, recalculat-
ed his score, and changed the final score to
thirty-four, one point below a passing grade.
On appeal, plaintiff challenged the Merit Sys-
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tem Board’s evaluation of his answers and
also challenged the Board's scoring method-
ology.

The Appellate Division rejected the chal-
lenge to the correctness of his answers hut
remanded for further proceedings that
would generate fact findings and conclusions
concerning the scoring methodology. Ac-
knowledging the highly deferential standard
of review that it was applying, the court nev-
ertheless observed that “we cannot tell on
the record that presently exists whether the
method of scoring appellant’s test results
was or was not arbitrary, capricious or un-
reasonable.”

An analogous issue was presented in In ve
Setkiewicz, No. A-2123-94T2 (App.Div. Nov.
27, 1995), in which plaintiff, a Hoboken Fire
Captain, took the promotional test for Depu-
ty Fire Chief along with several other candi-
dates. Based on the examination, the DOP’s
promotional list placed plaintiff fourth, and a
candidate named Blohm second. Blohm was
promoted to Deputy Chief in October 1992.
Approximately two years later the DOP de-
cided plaintiff's appeal of his test score, and
awarded him sufficient |s7jadditional points to
place him second on the list and drop Blohm
to fourth. Subsequently, Blohm revived his
own appeal, which had been dismissed after
his promotion, and that appeal resuited in an
inerease in Blohm's score again sufficient to
rank him higher than plaintiff.

Plaintiff then sought access to Blohm’s test
file, including his answers and the scoring
key, arguing that without such access he
could not possibly challenge the rescoring of
Blohm's exam. Relying on its regulations
and the need for econfidentiality, the DOP
denied access. The Appellate Division re-
versed, concluding that the regulations per-
mitted the DOP to exercise diseretion in
resolving the access issue, but that under the
unique cireumstances presented the denial of
access to Blohm’s file precluded plaintiff
from obtaining adequate review. The eourt
permitted the DOP to impose appropriate
conditions on access to assure confidentiality.

1
This appeal does not directly present the
Court with the question of the validity of the
DOP's regulation limiting an appealing exarm-
inee’s access to test materials. That regula-

tion, N.J.A.C. 4A:4-6.4(e), provides in part:
“In order to maintain the security of the
examination process, the Commissioner may,
on a partieular examination, modify or elimi-
nate the review of examination questions and
answers.” Exercising that regulatory disere-
tion based on considerations of examination
security and confidentiality, the DOP has
decided to preclude Brady's access to the
actual questions, the PCAs, and the seoring
guide. This record is entirely inadequate for
a court to make a competent determination
about the reascnableness of the DOP’s dis-
cretionary decision.

Nevertheless, the Court not only defers to
the DOP’s undocumented need for confiden-
tiality in upholding the denial to examinees of
access to test records, but also inhibits the
statutorily mandated function of reviewing
courts by denying them access to test rec-
ords absent a preliminary showing of arbi-
trariness. The DOP’s interest in the confi-
dentiality of its examinations sureluz_yg,xvmﬂd
not be compromised if the reviewing court
were permitted to conduct an in camera
review of all pertinent test materials, not for
the purpose of second-guessing the DOP’s
grading, but merely to verify that the test of
the examinees seeking review was not admin-
istered or graded arbitrarily.

I would modify the Appellate Division’s
judgment to require that, in addition to those
materials to which the examinee is given
access by the DOP, the DOP must provide
the reviewing court with the full text of the
test questions, the examinee’s answers, the
“oorrect” answers, and a sufficient explana-
tion of the grading process to enable the
reviewing court to determine preliminarily
whether the administration and grading of
the test were conducted arbitrarily, and
whether further proceedings ave nhecessary
to resolve the examinee’s appeal.

For reversal—Chief Justice PORITZ and
Justices HANDLER, POLLOCK, O'HERN,
GARIBALDI and COLEMAN—&.

Concur in part; dissent in part—Justice
STEIN—I.
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