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application. Michael Dougherty’s air puri-
fier has improved his health dramatically
and saved the government money in the
process. There is no question that for Mi-
chael the air purifier was a medical necessi-
ty. There also should be no question of
Medicaid reimbursement. Humanity and
economy demand it. I am surprised that
this Court does not.

For modification and remandment
—Chief Justice WILENTZ and Justices
CLIFFORD, SCHREIBER, HANDLER,
POLLOCK and O’HERN—6.

Dissenting —Justice PASHMAN—1.
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Bargaining agent for nonmanagerial
and professional employees in state college
system brought action challenging preemp-
tive effect of certain regulations of the
State Board of Higher Education. The Su-
perior Court, Appellate Division, Matthews,
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P. J. A. D., 181 N.J.Super. 179, 436 A.2d
1152, held that negotiations were preempt-
ed. Petition for certification was granted.
The Supreme Court, Handler, J., held that:
(1) preemption accorded administrative reg-
ulations governing employment of an agen-
cy’s own employees is qualified; (2) to ex-
tent that Board’s regulation establishing
uniform procedures for staff reductions at
state colleges during periods of fiscal exi-
gency specifically addressed the subject of
procedures for staff reductions they were
deserving of preemptive treatment but that
regulations did not preclude negotiation on
additional procedures consistent with the
procedural mechanisms and the regulations;
and (3) regulations did not violate the ten-
ure statute.

Judgment of Appellate Division modi-
fied and affirmed.

Schreiber, J., filed concurring opinion.

1. Labor Relations ¢=176, 178

Like private employees, public employ-
ees have the right to engage in collective
negotiation on terms and conditions of em-
ployment but that right is limited when the
subject matter sought to be negotiated is
already addressed by legislation. N.J.S.A.
Const.Art. 1, par. 19; N.J.S.A. 34:13A-1 et
seq., 34:13A-5.3.

2. Labor Relations ¢=4

Mere possibility that an agency which
performs dual roles as both regulator and
employer can use its preemptive regulatory
power in an abusive or arbitrary manner is
not grounds in and of itself to hold that
preemption does not apply to employment
regulations promulgated by those agencies
although the preemption accorded adminis-
trative regulations governing employment
of an agency’s own employees must be qual-
ified. N.J.S.A.Const.Art. 1, par. 19; N.J.
S.A. 34:13A-1 et seq., 34:13A-5.3.

3. Labor Relations =178

Determination whether an agency reg-
ulation affecting terms and conditions of
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employment should be given preemptive ef-
fect may depend on the direct application of
the regulation to the agency’s own employ-
ee and the agency’s posture vis-a-vis the
employees affected by the regulation. N.J.
S.A.Const.Art. 1, par. 19; N.J.S.A.
34:13A-1 et seq., 34:13A-5.3.

4. Labor Relations =178

If an agency acts solely as regulator
and has no direct employer interests in the
affected employees, its regulations fixing
terms and conditions of employment have
the same preemptive effect on collective
bargaining as a statute but regulations af-
fecting agency employees are merely pre-
sumptively preemptive and the presumption
can be overcome by showing that the regu-
lations were arbitrary, adopted in bad faith
or passed primarily to avoid negotiating.
N.J.S.A.Const.Art. 1, par. 19; N.J.S.A.
34:13A-1 et seq., 34:13A-5.3.

5. Labor Relations =178

Factors relevant in rebutting presump-
tion of preemptive effect of agency regula-
tions establishing terms and conditions of
employment include extent to which regula-
tion is consistent with or necessary to effec-
tuate the statutory authority, relationship
between regulation and exercise of regula-
tory jurisdiction, scope of agency’s employ-
er role, rationale for the regulation, circum-
stances of adoption, scope and composition
of employees affected, basic fairness of reg-
ulation and extent to which employees or
their representatives had opportunities to
express their views. N.J.S.A.Const.Art. 1,
par. 19; N.J.S.A. 34:13A-1 et seq., 34:13A—
5.3.

6. Labor Relations =178

Despite employer role of the State
Board of Higher Education, its regulations
establish uniform procedures for staff re-
ductions at state colleges during periods of
fiscal exigency were preemptive of collec-
tive bargaining to the extent they specifi-
cally addressed the subject of procedures
for making staff reductions. N.J.S.A.
18A:3-13 to 18A:3-16.

7. Labor Relations ¢=178

To be entitled to preemptive effect, an
administrative regulation must fix a term
and condition of employment and must so
provide expressly, specifically and compre-
hensively to foreclose otherwise required
employer-employee negotiations on the sub-
ject matter. N.J.S.A. 18A:3-1.

8. Labor Relations =178

Public employment negotiations are di-
vided into two distinct categories: matters
that are nonnegotiable because they involve
governmental policy and mandatorily nego-
tiable terms and conditions of employment;
there are generally no permissive subjects
of negotiation in public employee negotia-
tion. N.J.S.A.Const.Art. 1, par. 19; N.J.
S.A. 34:13A-1 et seq., 34:13A-5.3.

9. Labor Relations =178

Regulations of Board of Higher Educa-
tion establishing procedures for staff reduc-
tions at state’s colleges during periods of
fiscal exigency precluded collective bargain-
ing on substantive critera for determining
existence of national emergency, necessity
for staff reductions and reemployment of
laid-off employees; however, to extent reg-
ulation addressed matters not involving
substantive governmental discretion but
merely procedural aspects of reaching and
effectuating such determinations they con-
cerned terms and conditions of employment
ordinarily subject to negotiation. N.J.S.A.
18A:3-13 to 18A:3-16.

10. Labor Relations <=178

Negotiation on terms and conditions of
employment will be preempted by a duly
enacted administrative regulation if the
regulation addresses the particular term or
condition in the imperative and leaves noth-
ing to the discretion of the public employer
and if the regulation admits of some discre-
tion, as where it sets only a minimum or
maximum term or condition, negotiation is
required provided it is confined within the
parameters established by those limits.
N.J.S.A.Const.Art. 1, par. 19; N.J.SA.
34:13A-1 et seq., 34:13A-5.3.
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11. Labor Relations =178, 248

Although in many respects regulations
of State Board of Higher Education estab-
lishing uniform procedures for staff reduc-
tions at state colleges during periods of
fiscal exigency could not be altered by con-
tractual agreement, negotiation on addi-
tional procedures was appropriate as, for
example, regulations allowed board “at
least two weeks” to give notice of layoffs,
to give notice to individual employees “as
soon as possible” and authorized rehiring of
faculty members “who the President be-
lieves, as a result of his academic judgment,
are qualified to fill the position.” N.J.S.A.
18A:3-13 to 18A:3-16.

12. Statutes <=181(2)

Statutes should be read in a reasonable
manner to include only those situations le-
gitimately contemplated by the legislature.

13. Colleges and Universities ¢=8.1(2)

Tenure laws do not supercede other-
wise valid regulations that address concerns
not encompassed by the tenure laws. N.J.
S.A. 18A:60-1 et seq.

14. Colleges and Universities ¢=8.1(2)

Regulations of Board of Higher Educa-
tion establishing uniform procedures for
staff reductions at state colleges during
periods of fiscal exigency do not violate the
state’s tenure statute. N.J.S.A. 18A:60-3.

George W. Canellis, Union, for appellant
(Sauer, Boyle, Dwyer & Canellis, Union,
attorneys).

Robert A. Fagella, Deputy Atty. Gen., for
respondent (Irwin I. Kimmelman, Atty.
Gen., Erminie L. Conley, former Asst. Atty.
Gen., of counsel).

The opinion of the Court was delivered by

1. Since it became the exclusive representative
for this union in 1973, the Council has negotiat-
ed a series of collective agreements with the
State. Some of those agreements have includ-
ed provisions covering the same topic of facul-
ty layoffs addressed by the regulations under
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HANDLER, J.

This case requires us to determine wheth-
er a State agency can pass regulations es-
tablishing terms and conditions of employ-
ment directly affecting its own employees
without submitting those matters to collec-
tive negotiations.

In State v. State Supervisory Employees
Ass’n, 18 N.J. 54, 81, 393 A.2d 233 (1978), we
held that “the adoption of any specific stat-
ute or regulation setting or controlling a
particular term or condition of employment
will preempt” negotiation on that subject.
However, that case involved regulations
passed by the Civil Service Commission, a
State executive department with regulatory
jurisdiction over all public employees in the
classified civil service. In contrast, this
case involves regulations promulgated by
the State Board of Higher Education, which
is an agency with statewide regulatory jur-
isdiction over the field of higher education,
including State college employees.

The present dispute arose over the
Board’s adoption of certain regulations es-
tablishing uniform procedures for staff re-
ductions at State colleges during periods of
fiscal exigency. N.J.A.C. 9:2-3.1 et seq.
On or about May 2, 1980, Chancellor T.
Edward Hollander formulated regulations
and forwarded them to the Board for its
approval. The Council of New Jersey State
College Locals, NJSFT-AFT/AFL-CIO,
which is the exclusive representative for all
full-time faculty and nonmanagerial and
professional employees in the State college
system, was not consulted and did not par-
ticipate in the preparation of these propos-
als.]  Moreover, the Board rejected the
Council’s repeated requests that the pro-
posed regulations be submitted to collective
negotiations before their adoption. The
regulations were adopted and went into ef-
fect on February 4, 1981. 13 N.J.R. 133(h).

attack on this appeal. Moreover, the parties
apparently have sometimes used the negotia-
tions process to reach agreement on proposals
for changes in administrative regulations,
which were then passed on to the Board of
Higher Education for formal action.
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The Council brought this action, challeng-
ing the preemptive effect of these rules on
collective negotiations. The Appellate Divi-
sion held, on the strength of State Supervi-
sory, that negotiation was preempted on the
subjects specifically covered by the regula-
tions. 181 N.J.Super. 179, 436 A.2d 1152
(1981). We granted the Council’s petition
for certification. 89 N.J. 398, 446 A.2d 134
(1982).

I

The State Board of Higher Education
functions as an agency within the State
Department of Higher Education. It pos-
sesses broad regulatory authority over the
State college system. See Assoc. of N. J.
State Col. Fac. v. Dungan, 64 N.J. 338,
350-51, 316 A.2d 425 (1974). The Legisla-
ture has granted the Board “exclusive juris-
diction over higher education in this State
and its constituent parts and the requisite
power to do all things necessary and proper
to accomplish the aims and carry out the
duties provided by law.” N.J.S.A. 18A:3—
13. The Board is responsible for taking
steps

to advance long-range planning for the

system of higher education as a whole in

the state; establish general policy for the
governance of the separate institutions;
coordinate the activities of the individual
institutions which, taken together, make
up the system of higher education in New

Jersey; and maintain general financial

oversight of the state system of higher

education. [N.J.S.A. 18A:3-13]

Moreover, the Board has the power to “es-
tablish general personnel policies for the
public institutions of higher education,”
N.J.S.A. 18A:3-14(h); to “adopt bylaws and
[to] make and enforce, alter and repeal
rules for its own government and for imple-
menting and carrying out this law,” N.J.
S.A. 18A:3-15; and to exercise “all powers
in addition to those specifically provided by
law, requisite to the performance of its
duties,” N.J.S.A. 18A:3-16.

The regulations challenged in this case
represent a comprehensive attempt “to pre-

serve the academic integrity of the institu-
tions while respecting the rights of the indi-
vidual [employees] involved” in the event of
a financial crisis at any of the state col-
leges. This aim is accomplished by estab-
lishing a process for determining when a
fiscal emergency exists and implementing a
plan to meet the ecrisis, N.J.A.C. 9:2-3.1,
-3.2; by offering a framework to guide the
Board in deciding how to reduce expenses
while still maintaining the academic integ-
rity of the college, N.J.A.C. 9:2-3.5; by
requiring consideration of alternatives oth-
er than layoffs, NJA.C. 9:2-3.2; by de-
manding that any layoffs which do result
“be based on academic or administrative
considerations” and that programs and
functions of major instructional or adminis-
trative importance be protected, N.J.A.C.
9:2-3.5; by requiring consideration of possi-
ble impacts on affirmative action, N.J.A.C.
9:2-3.4; by calling for consultation with the
college community before formulating any
reduction plan to accommodate the views of
those who may be affected, N.J.A.C. 9:2-3.-
3; by providing notice to the employee
unit’s representative and requiring fulfill-
ment of agreed-upon contractual obliga-
tions, N.J.A.C. 9:2-3.5; and by requiring
notice of staff reductions and efforts direct-
ed at the reemployment of those who are
laid off, N.J.A.C. 9:2-3.6, -3.11. These pro-
cedures for declaring a fiscal emergency
and reducing the work force have yet to be
invoked at any of the state colleges.

The Council argues that these regulations
should not be given preemptive effect be-
cause the agency that promulgated them
also acts as an employer over the very
employees that it also regulates. The
Council claims that giving preemptive ef-
fect to agency regulations affecting terms
and conditions of employment would allow
the agency to use its regulatory power in an
abusive manner to deprive its own employ-
ees of their statutory right to participate in
the process that governs their employment.

[1] We note at the outset that the pub-
lic employees of this State have a constitu-
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tional right to organize and to present
“grievances and proposals through repre-
sentatives of their own choosing.” N.J.
Const. (1947), Art. I, par. 19. The Legisla-
ture has attempted to define the scope of
that right in the New Jersey Employer-Em-
ployee Relations Act, N.J.S.A. 34:13A-1 et
seq. That Act provides that “the majority
representative and designated representa-
tives of the public employer meet at reason-
able times and negotiate in good faith with
respect to grievances and terms and condi-
tions of employment.” N.J.S.A. 34:13A-5.3.
Therefore, like private employees, public
employees have the right to engage in col-
lective negotiation on terms and conditions
of employment.

However, that right is limited when the
subject matter sought to be negotiated is
already addressed by legislation. In State
Supervisory, we held that “the adoption of
any specific statute or regulation setting or
controlling a particular term or condition of
employment will preempt” negotiation on
that subject. 78 N.J. at 81, 393 A.2d 233.
Thus, we left no doubt that the preemption
doctrine applies to any validly adopted reg-
ulation, regardless of which agency or de-
partment promulgated it, provided the reg-
ulation definitively and specifically fixes a
term or condition of employment. 78 N.J.
at 80-81, 393 A.2d 233. As long as such a
regulation is consistent with and effectu-

2. The Department regularly participates in col-
lective negotiations with this union in conjunc-
tion with college management. Although the
Governor’s Office of Employee Relations has
primary responsibility for handling the State’s
side of negotiations with this union, representa-
tives of the Department also participate and
have done so at every collective negotiation
since the Council became the unit’s negotiating
representative. See N.J.A.C. 9:2-5.5(a). The
Department has been named as a party in at
least three of the collective agreements negoti-
ated by the Council. The June 29, 1977 agree-
ment was signed by representatives of both the
Office of Employee Relations and the Chancel-
lor of Higher Education (the chief executive
officer of the Department and secretary of the
Board, N.J.S.A. 18A:3-12, —20). The Board has
even codified the Department’s negotiating role
in N.J.A.C. 9:2-5.5(a), which provides:
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ates the authority delegated to the agency
by statute, it is to be given the same bind-
ing and preemptive effect that would be
accorded to a statute directly establishing
the requirements contained in the regula-
tion. See In re IFPTE Local 195 v. State,
88 N.J. 393, 403-04, 443 A.2d 187 (1982).

The unique feature of this case, not
present in State Supervisory, is that the
regulatory agency involved also performs
certain employer functions regarding the
same employees that it regulates. The
Board of Higher Education is part of the
Department of Higher Education. N.J.S.A.
18A:3-1. While the Board itself performs
only regulatory functions, the Department
is responsible for assuming certain employ-
er-type duties, such as participation in col-
lective negotiations as part of the manage-
ment team (N.J.A.C. 9:2-5.5) and an arbi-
trator’s role in resolving employee griev-
ance disputes.? However, the Department
is not the sole, nor even the primary em-
ployer of State college workers. The indi-
vidual administrations at each college are
primarily responsible for their own employ-
ees, N.J.S.A. 18A:3-13, and the Governor’s
Office of Employee Relations is in charge of
negotiating collective bargaining agree-
ments for the State. See Association of
New Jersey College Faculties, Inc. v. Board
of Higher Education, 112 N.J.Super. 237,
242-50, 270 A2d 744 (Law Div.1970).

For purposes of collective negotiation on all
economic issues and all issues determined by
the employer to be applicable to all public
institutions of higher education, the employ-
er’s representative is a Negotiating Commit-
tee comprised of representatives of the insti-
tution or institutions, the Department of
Higher Education, and the Office of the State
Negotiator. On all other issues the employ-
er’s representative is the governing board of
the public institution of higher education.
In addition, the Department plays a signifi-
cant role in resolving employee grievances.
Formal employee grievances are initially proc-
essed by the president of the college involved
and next submitted to the Chancellor, who
must hold a hearing and issue a written deci-
sion on the matter. The union may then con-
test the Chancellor’s decision through arbitra-
tion.
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Nevertheless, the Department does, in cer-
tain respects, act as the employer of State
college workers represented by the Council.
Therefore, the same agency is performing
both regulatory and, to a lesser extent, em-
ployer functions over this group of employ-
ees.

[2] When an agency performs dual roles
as both regulator and employer, the possi-
bility exists that the agency could use its
preemptive regulatory power in an abusive
or arbitrary manner to insulate itself from
negotiations with its employees. The mere
potential for such abuse is not grounds in
and of itself to hold that preemption does
not apply to regulations promulgated by
such agencies. However, that possibility
raises serious questions about the soundness
of any rule that would accord absolute and
unqualified preemption to a regulation af-
fecting terms and conditions of employment
when passed by an agency qua employer to
govern the employment terms and condi-
tions of its own employees. To effectuate
fully the legislative policy of protecting the
rights of State public employees, while at
the same time encouraging the proper dis-
charge of statutory responsibilities by State
agencies, the preemption accorded to ad-
ministrative regulations governing the em-
ployment of an agency’s own employees
must be qualified.

[3-5] The determination whether an
agency regulation affecting terms and con-
ditions of employment should be given pre-
emptive effect may depend upon the direct
application of the regulation to the agency’s
own employee and the agency’s posture vis-
a-vis the employees affected by the regula-
tion. We therefore hold that if the agency
acts solely as a regulator and has no direct
employer interest over the employees af-
fected, its regulations fixing terms and con-
ditions of employment must be given the
same preemptive effect as a statute. See
Bethlehem Tp. Bd. of Ed. v. Bethlehem Tp.
Ed. Assn., 91 N.J. 38, 449 A.2d 1244 (1982);
State Supervisory, 18 N.J. at 80-82, 393 A.

449 A.2d—27

2d 233. However, if the agency acts in dual
capacities and promulgates a regulation af-
fecting employees under its control, its reg-
ulations establishing terms and conditions
of employment will not necessarily preempt
negotiation on the subject matter covered
therein. In this latter setting, preemption
will be presumed. However, that presump-
tion can be overcome by demonstrating that
the regulations were arbitrary, adopted in
bad faith, or passed primarily to avoid ne-
gotiation on terms and conditions of em-
ployment. When such a showing is made,
the regulations will not be given preemp-
tive effect. Relevant factors in rebutting
the presumption would include: (1) the ex-
tent to which the regulation was consistent
with or necessary to effectuate the agency’s
statutory authority; (2) the relationship be-
tween the regulation and the exercise of
the agency’s regulatory jurisdiction; (3) the
scope of the agency’s employer role; (4) the
agency’s rationale for adopting the regula-
tion; (5) the circumstances under which the
regulation was adopted; (6) the scope and
composition of the class of employees af-
fected by the regulation; (7) the basic fair-
ness of the regulation to the employees
affected; and (8) the extent to which the
employees or their representatives had the
opportunity to express their views on the
regulation during its formative stages.

[6] In this case, there can really be no
doubt that despite the agency’s employer
role, the regulations deserve preemptive
treatment. The Board enjoys broad regula-
tory authority over the State college sys-
tem. See N.J.S.A. 18A:3-13, —14, —15 and
—16. The agency’s employer role, while
considerable in certain respects, was basi-
cally secondary in comparison with its regu-
latory responsibilities. Moreover, the Board
had sound reasons for adopting these regu-
lations. They address a matter of major
concern to the Board, namely, the function-
ing of the State college system in a crisis
situation. Additionally, the regulations ap-
pear reasonable and fair to the employees
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affected.® Furthermore, there is no indica-
tion of suspicious circumstances surround-
ing their passage. There had been some
negotiating problems at the time of pas-
sage. However, those problems apparently
had nothing to do with how to make staff
reduction decisions during periods of fiscal
exigency. In addition, the employee union
had adequate notice and full opportunity to
express its views on the regulations at the
proposal stage. Consequently, we find that
these regulations were passed in good faith
and are, to the extent that they specifically
address the subject of procedures for mak-
ing staff reductions at State colleges during
fiscal emergencies, deserving of preemptive
treatment.

I

[7] The question whether these regula-
tions serve to preempt negotiation requires
further analysis. The preemption doctrine
applies to regulations “which expressly set
terms and conditions of employment.”
State Supervisory, 78 N.J. at 80, 393 A.2d
233. Thus, the regulation must fix a term
and condition of employment, and it must
so provide expressly, specifically and com-
prehensively in order to foreclose otherwise
required employer-employee negotiations on
the subject matter.

(A)

The initial or threshold consideration is
whether the regulations address a term or
condition of employment that would ordi-
narily require negotiation. Only when an
administrative regulation addresses a topic
otherwise subject to mandatory negotiation

3. Petitioner argues that these regulations are
unfair because they affect only employees in
the bargaining unit that petitioner represents.
This assertion is inaccurate. These regulations
apply to all non-Civil Service employees in the
State college system, and not just those repre-
sented by petitioner. Specifically excluded
from the Council’s unit are ‘“‘vice-presidents,
deans, associate and assistant deans and other
managerial executives,” yet all of these individ-
uals are subject to the regulations.
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would the preemption doctrine become rele-
vant because only then could the regulation
actually serve to bar negotiations.

[8] Public employment negotiation in
New Jersey has divided into two distinct
categories: matters that are nonnegotiable
because they involve governmental policy
and “mandatorily negotiable terms and con-
ditions of employment.”* Ridgefield Park
Ed. Ass’n v. Ridgefield Bd. of Ed., 18 N.J.
144, 162, 393 A.2d 278 (1978). Negotiation
is required only regarding those terms and
conditions of employment “which intimate-
ly and directly affect the work and welfare
of public employees and on which negotiat-
ed agreement would not significantly inter-
efere with the exercise of inherent manage-
ment prerogatives pertaining to the deter-
mination of governmental policy.” Bd. of
Ed. of Woodstown-Pilesgrove v. Woods-
town-Pilesgrove Ed. Ass’n, 81 N.J. 582, 591,
410 A.2d 1131 (1980), quoting State Super-
visory, 18 N.J. at 67, 393 A.2d 233. Accord,
Local 195, 88 N.J. at 404, 443 A.2d 187.

Cases involving the Board of Higher Edu-
cation have adhered to this same analysis
for making scope of negotiation determina-
tions. In Ass’n of State College Faculties
v. N. J. Bd. of Higher Ed., 66 N.J. 72, 76177,
328 A.2d 235 (1974), this Court held that
Board-promulgated guidelines on outside
employment should have been negotiated
before their adoption because they “directly
affected the work and welfare of the col-
lege employees, related to the terms and
conditions of [the teachers’] employment

. and did not affect any major education-
al policy.” See also Dungan, 64 N.J. 338,
316 A.2d 425 (criteria for tenure nonnego-
tiable); Rutgers Council v. N. J. Bd. of

4. There are generally no permissive subjects of
negotiation in New Jersey public employee ne-
gotiation. Bd. of Ed. of Woodstown-Pilesgrove
v. Woodstown-Pilesgrove Ed. Ass’n, 81 N.J.
582, 588 n.1, 410 A.2d 1131 (1980); Ridgefield
Park Ed. Ass’n v. Ridgefield Bd. of Ed., 78 N.J.
144, 162, 393 A.2d 278 (1978).
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Higher Ed., 126 N.J.Super. 53, 312 A.2d 677
(App.Div.1973) (unilateral adoption of stu-
dent-faculty ratio and budgetary calendar
without prior negotiation did not violate
Employer-Employee Relations Act).

In this case, the regulations constitute a
detailed and comprehensive scheme for de-
termining and handling a financial crisis at
any of the State colleges. They give the
board of trustees at each college the author-
ity to declare a state of fiscal emergency at
the college and to direct the president of
the institution to formulate a plan for deal-
ing with the emergency. N.J.A.C. 9:2-3.1,
—-3.2. They offer a framework to guide the
board in deciding how to reduce expenses
while maintaining the academic integrity of
the institution. N.J.A.C. 9:2-3.5. They re-
quire that affirmative action be considered
in making staff reduction decisions. N.J.
A.C. 9:2-34. They call for the participa-
tion of the college community in developing
recommendations to be submitted for the
board’s approval. N.J.A.C. 9:2-3.3. And
they provide for notice of staff reductions
and reemployment of those who are laid
off. N.J.A.C. 9:2-3.6—3.11.

[9] To the extent that the regulations
challenged in this case involve the substan-
tive criteria for determining the existence
of a fiscal emergency, the necessity for
making staff reductions, and the reemploy-
ment of laid-off employees, they are clearly
nonnegotiable as matters of managerial
prerogative pertaining to the determination
of governmental policy. However, to the
extent that they address matters not in-
volving substantive governmental discre-
tion and responsibility, but merely the pro-
cedural aspects of reaching and effectuat-
ing such determinations, they concern terms
and conditions of employment ordinarily
subject to negotiation.

In Local 195, we held that the actual
transfer or reassignment of an employee is
not mandatorily negotiable because the sub-
stantive decision to transfer or reassign an
employee is preeminently a governmental

policy responsibility that would be signifi-
cantly encumbered or impaired if it were
subject to mandatory negotiation. 88 N.J.
at 417, 443 A.2d 187. Cf. Id. at 408, 443 A.
2d 187 (subcontracting held nonnegotiable);
Ridgefield Park, 718 N.J. at 156, 393 A.2d
278 (teacher transfers or reassignments are
not mandatorily negotiable); Dunellen Bd.
of Ed. v. Dunellen Ed. Ass’n, 64 N.J. 17, 25,
311 A.2d 737 (1973) (local school board’s
decision to consolidate two department
chairmanships found to be nonnegotiable);
In re Maywood Bd. of Ed., 168 N.J.Super.
45, 55-58, 401 A.2d 711 (App.Div.), certif.
den., 81 N.J. 292, 405 A.2d 836 (1979) (nei-
ther the decision to reduce teaching staff
nor the impact of such a reduction is negoti-
able); Wyckoff Tp. Bd. of Ed. v. Wyckoff
Ed. Ass’n, 168 N.J.Super. 497, 403 A.2d 916
(App.Div.), certif. den., 81 N.J. 349, 407 A.
2d 1222 (1979) (local school board’s practice
of “ranking” nontenured teachers and crite-
ria used for determining whether to renew
the contracts of such teachers are nonnego-
tiable subjects); Union County Regional
Bd. of Ed. v. Union County Regional High
School Teachers Ass’n, 145 N.J.Super. 435,
368 A.2d 364 (App.Div.1976), certif. den., 74
N.J. 248, 377 A.2d 654 (1977) (teacher lay-
offs and staff reductions held nonnegotia-
ble).

However, we also recognized in Local 195
the distinction between the public employ-
er’s substantive decision to transfer or as-
sign employees and the procedural process
to be followed in making such a decision.
We ruled that the former constitutes inher-
ent managerial prerogatives, while the lat-
ter does not. Thus, we held that the proce-
dures for implementing substantive deci-
sions relating to transfers and reassign-
ments are subject to mandatory negotiation
because procedural matters pose no signifi-
cant threat of interference with the public
employer’s ability to make substantive poli-
cy determinations. 83 N.J. at 417, 443 A.2d
187. See Bethlehem, 91 N.J. at 47, 449 A.
2d 1254 (distinction drawn between evalua-
tion criteria and evaluation procedures);
State Supervisory Employees, 78 N.J. at
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90-91, 393 A.2d 233 (promotional criteria
are nonnegotiable, while promotional proce-
dures are negotiable); North Bergen Tp. of
Ed. v. North Bergen Fed. Teachers, 141
N.J.Super. 97, 357 A.2d 302 (App.Div.1976)
(promotional criteria must be left to the
local board as a matter of educational policy
but procedures by which promotional vacan-
cies are filled should be negotiated); South
River Bd. of Ed., 5 NJPER 30 (1 10020 1978)
(procedures for layoffs or staff reductions
are negotiable if not preempted by statute
or regulation).

The regulations challenged in this case
include the procedural aspects of making
staff reductions during a fiscal emergency.
Subjecting the issue of procedures to man-
datory negotiation would have no signifi-
cant effect upon any major educational pol-
icy. Therefore, we find that the procedural
aspects of the subject matter addressed by
these regulations would require negotiation
unless otherwise preempted by the specific
terms of the regulations themselves.

(B)

[10] Negotiation on terms and condi-
tions of employment will be preempted by a
duly enacted regulation if the regulation
addresses the particular term or condition
“in the imperative and leave[s] nothing to
the discretion of the public employer.”
State Supervisory, 78 N.J. at 80, 393 A.2d
233. Thus, if a regulation admits of some
discretion, as where it sets only a minimum
or maximum term or condition, then negoti-
ation is required, provided it is confined
within the parameters established by those
limits. Id. 78 N.J. at 80-82, 393 A.2d 233.

5. Adequate procedural requirements in terms
of teacher layoffs and rehiring are important to
achieve educational goals as well as to protect
employee interests. The declaration of a fiscal
emergency should not be used to subvert aca-
demic freedom. Cf. American Assoc. of Univ.
Profs. v. Bloomfield Co., 129 N.J.Super. 249,
322 A.2d 846 (Ch.Div.1974), aff’d, 136 N.J.Su-
per. 442, 346 A.2d 615 (App.Div.1975) (college
used financial difficulties as a subterfuge to
remove tenured teachers). See also Browzin v.
Catholic University of America, 527 F.2d 843
(D.C.Cir.1975).
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[11] In many respects, the regulations
in this case are sufficiently specific regard-
ing procedures to warrant giving them pre-
emptive effect. However, while these reg-
ulations are binding and cannot be altered
by contractual agreement, they do not pre-
clude negotiation on additional procedures
consistent with the procedural mechanisms
in the regulations. For example, N.J.A.C.
9:2-3.6 allows the Board ‘“at least two
weeks” in which to give notice of proposed
layoffs. Setting a longer period of time for
giving notice remains open to negotiation.
And N.J.A.C. 9:2-3.7 requires the Board to
give layoff notices to individual employees
“as soon as possible.” This indefinite time
frame also remains open for negotiation.
In regard to reemployment, N.J.A.C. 9:2-
3.8 authorizes the rehiring of faculty mem-
bers “who the President believes, as a result
of his academic judgment, are qualified to
fill the position.” The procedures relating
to rehiring, including notice and rudimenta-
ry due process, vitally affect employment
interests and are negotiable.®* Cf. Donald-
son v. Bd. of Ed. of No. Wildwood, 65 N.J.
236, 320 A.2d 857 (1974) (even nontenured
teacher entitled to rudiments of due process
as to nonrehiring). Thus, the regulations
do not prohibit negotiation on additional or
complementary  procedural protections
which are not already addressed. The par-
ties may agree to any procedures which do
not contravene the regulations or impede
the operation of the regulatory scheme.

The conclusion that these regulations do
not prohibit negotiation on additional proce-
dures consistent with the regulations is sup-
ported by the fact that the regulations

It may be noted further that N.J.S.A. 18A:60—
3, which recognizes that there are circumstanc-
es in which pupil reduction will cause dismissal
of tenured faculty, specifically provides that
such teachers shall remain on a preferred eligi-
bility list “in the order of years of service for
reemployment.” While this statute provides a
measure of objectivity in terms of rehiring, we
need not resolve at this time the question of
whether similar standards are reasonably to be
implied with respect to N.J.A.C. 9:2-3.8.



N. J. STATE COLLEGE LOCALS v. STATE BD.

N.J. 1253

Cite as, N.J., 449 A.2d 1244

themselves require that the lines of commu-
nication be left open. In developing a plan
to deal with a fiscal emergency, the college
president must “consult with the college
community.” N.J.A.C.9:2-3.3. Thus, these
regulations do not simply permit discussion
between the parties. They mandate that
such discussions take place. As we noted in
Local 195, discussions between public em-
ployees and public employers further the
public interest by promoting labor peace
and by generating suggestions from public
employees on how to improve the efficiency
or fairness of public programs. 83 N.J. at
409, 443 A.2d 187. In this case, discussions
about the steps to be taken in a fiscal
emergency are not only advisable but legal-
ly required. Therefore, while these regula-
tions preempt negotiation on those terms
and conditions of employment which they
specifically address, they still leave certain
matters to be negotiated in terms of proce-
dures for making staff reductions at State
colleges during periods of financial crisis.

II1

The final issue in this case is whether the
regulations violate the State’s tenure stat-
ute, N.J.S.A. 18A:60-1 et seq. The Council
claims that these regulations, which, among
other things, encourage schools to consider
affirmative action in making staff reduc-
tion decisions, N.J.A.C. 9:2-3.4, violate the
tenure statute’s provision that dismissals of
tenured faculty be based on seniority.

The relevant statutory provision, N.J.S.A.
18A:60-3, reads as follows:

Nothing contained in this chapter shall
be held to limit the right of the commis-
sioner in the case of any educational insti-
tution conducted under his jurisdiction,
supervision or control, or of the board of
trustees of a college, in the case of a
college, to reduce the number of profes-
sors, associate professors, assistant pro-
fessors, instructors, supervisors, regis-
trars, teachers, or other persons employed
in a teaching capacity in any such institu-
tion or institutions when the reduction is

due to a natural diminution of the num-
ber of students or pupils in the institution
or institutions. Dismissals resulting from
such reduction shall not be by reason of
residence, age, sex, marriage, race, reli-
gion, or political affiliation. When such
professors, associate professors, assistant
professors, instructors, supervisors, regis-
trars, teachers, or other persons employed
in a teaching capacity under tenure are
dismissed by reason of such reduction
those professors, associate professors, as-
sistant professors, instructors, supervi-
sors, registrars, teachers, or other persons
employed in a teaching capacity having
the least number of years of service to
their credit shall be dismissed in prefer-
ence to those having longer terms of ser-
vice. '

The tenure statute clearly refers to
teaching staff reductions necessitated by a
“natural diminution in pupils.” However,
the statute makes no reference to the spe-
cific subject matter addressed by these reg-
ulations—that of how to make faculty lay-
off decisions at State colleges during peri-
ods of fiscal emergency. Moreover, this
Court has recognized that the statutory pro-
tections of tenure are inapplicable in cases
of fiscal emergency. See Nichols v. Bd. of
Ed. of Jersey City, 9 N.J. 241, 87 A.2d 8%4
(1952) (statute referring to reductions of
staff due to “natural diminution” held inap-
plicable to layoffs necessitated by financial
emergency).

[12,13] Statutes should be read in a rea-
sonable manner to include only those situa-
tions legitimately contemplated by the Leg-
islature. See, e.g., Loboda v. Clark Town-
ship, 40 N.J. 424, 193 A.2d 97 (1963). In the
tenure context, it seems clear that the Leg-
islature did not intend that its tenure laws
supercede otherwise valid regulations that
address concerns not encompassed by the
tenure laws, including those designed to
address crisis situations.

[14] The Council reads the tenure laws
to require that layoff decisions always be
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based on seniority. Therefore, it contends
that these regulations conflict with the ten-
ure statute’s seniority approach because, for
example, they encourage the colleges to
consider affirmative action in making staff
reduction decisions. See N.J.A.C. 9:2-34.
In making this argument, the Council fails
to appreciate that the Board enjoys broad
discretion in regulating the State college
system. See N.J.S.A. 18A:3-13, -14, -15
and -16. It was for this reason that we
rejected a similar claim in Dungan. There,
the Board had adopted general guidelines
for the granting of tenure to faculty mem-
bers at State colleges. In rejecting the
argument that these guidelines violated the
tenure laws, we explained that “the Board
has been legislatively vested with the power
to establish tenure guidelines which it con-
siders educationally desirable so long as
those guidelines are reasonable in nature
and do not impair any specific statutory
provision dealing with tenure.” 64 N.J. at
351, 316 A.2d 425. Because these regula-
tions are reasonable and do not impair any
specific statutory provision, we agree with
the Appellate Division that they do not
conflict with the State’s tenure laws.

Iv

Accordingly, the judgment of the Appel-
late Division is affirmed as modified by this
opinion.

SCHREIBER, J., concurring.

When an administrative agency promul-
gates a rule or regulation pursuant to its
enabling statutory authority and in accord-
ance with prescribed procedures, that rule
or regulation, in the absence of a constitu-
tional limitation, is valid and effective. Its
validity does not depend on whether its own
employees are directly affected. If the reg-
ulation sufficiently covers an item so that it
is no longer negotiable, then the matter is
preempted. Once it is determined that the
rule or regulation is valid, the inquiry is at
an end irrespective of whether the persons
affected are employees of the promulgating
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agency—for that is the authority which has
been vested in the governmental agency by
the Legislature.

I agree with the majority’s analysis of
the extent of the preemption of the regula-
tions adopted by the State Board of Higher
Education and its conclusion that the regu-
lations do not violate the State’s tenure
statute, N.J.S.A. 18A:60-1 et seq.

Accordingly, I join the affirmance of the
Appellate Division’s judgment as modified.

SCHREIBER, J., concurring in the result.

For affirmance as modified—Chief Jus-
tice WILENTZ and PASHMAN, CLIF-
FORD, SCHREIBER, HANDLER, POL-
LOCK and O'HERN—T1.

For reversal—None.
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