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N.J.S.A. 2A:17-56.23a. Plaintiff’s actual

ation and its president, challenging discipline

earnings and his ability to earn income was a _|simposed by state organization. The Supe-

dominant issue throughout the pendente lite
proceedings. The appropriate level of child
support was a primary issue at trial. At the
conclusion of the second day of trial, Judge
Zampino had heard most, albeit not all, of
the testimony concerning Mr. Mallamo’s fi-
nancial condition. In this context, we believe
that defendant’s argument that plaintiff had
not filed a motion to reduce his child support
misperceives the nature of the proceedings
which commenced on October 14, 1992. This
hearing was not a modification proceeding.
Plaintiff was not required to establish
changed circumstances, material or other-
wise, to have the pendente lite child support
award re-examined. This was a full trial in
which testimony, subject to cross-examina-
tion, was received on all relevant issues, in-
cluding the net income available to both par-
ents and the appropriate level of child sup-
port.

Accordingly, the Judgment of Divorce is
affirmed in all respects.
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President of police benevolent associa-
tion local brought action against state associ-

rior Court, Law Division, Bergen County,
entered order that state president had not
complied with requirements of certificate of
incorporation and bylaws that he be a “pa-
trolman,” and that court would determine
whether judiciary committee appointed by
him which imposed discipline was validly se-
lected. Appeal was taken. The Superior
Court, Appellate Division, Shebell, P.J.A.D,,
held that officer of local was precluded from
raising issue of state president’s compliance
with certificate and bylaws, as he had failed
to raise issue during administrative proceed-
ings.

Reversed and remanded.

1. Associations &5

Courts recognize an association’s right
to adopt, administer and interpret its own
rules without judicial intervention.

2. Associations &7

Trial court should not have considered
question whether president of state associa-
tion of police officers complied with require-
ment in certificate of incorporation, that he
be member of local association and a “patrol-
men,” raised by member of local challenging
disciplinary determination; point had not
been raised during administrative hearings.
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Before Judges SHEBELL, SKILLMAN
and KLEINER.

The opinion of the court was delivered by

SHEBELL, P.J.AD.

We granted defendants’ motion for leave to
appeal an order entered by the Law Division
on August 9, 1994. However, we denied
plaintiffs’ cross-motion for leave to appeal
and for further relief. We now reverse the
order on review.

On or about March 28, 1994, plaintiffs,
Gaspar Danese and the New Jersey State
Policemen’s Benevolent Association, Loecal
116, Inc., filed a verified complaint against
defendants Frank Ginesi and the New Jersey
State Policemen’s Benevolent Association.
The complaint avers that acts undertaken by
defendant Association were ultra vires and
beyond the scope of the Certificate of Incor-
poration, Constitution and By-laws of the
Policemen’s Benevolent Association (PBA).
The complaint also maintains that Ginesi was
not qualified under the By-laws, Certificate
of Incorporation, or Constitution to serve as
President of the defendant corporation, that
actions taken by him while serving in that
office were ultra vires, that political contribu-
tions made by the Association violated State
laws and the Internal Revenue Code and that
the Association failed to follow its own Certif-
icate of Incorporation, By-laws and Constitu-
tion with regard to certain disciplinary pro-
ceedings which were conducted against Da-
nese.

The complaint was accompanied by an or-
der to show cause seeking to restrain Ginesi
from acting as president, to restrain defen-
dants from implementing an internal organi-
zational ruling disciplining Danese, to re-
strain defendants from interfering in PBA
Local 116’s activities and to restrain the de-
fendants’ disbursement of monies to political
campaigns and candidates. An order was
entered denying plaintiffs’ application for in-
terim restraints. The court, however, or-
dered that a plenary hearing be conducted to
establish a record on the following two is-
sues:

zl. The status of State PBA President
Frank Ginesi to act in that capacity
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because of his job title as confidential
assistant; [and]

2. The composition of the Judiciary Com-
mittee and the manner of selection of
its members in order to determine
whether or not its actions were appro-
priate.

Discovery was limited to those issues.

Plaintiffs took the depositions of Ginesi on
May 25 and June 9, 1994. As a result of a
discovery dispute during the first deposition,
and over the plaintiff’s objection, Ginesi left
before the deposition was completed. Plain-
tiffs then proceeded by order to show cause
seeking to hold Ginesi in contempt and for an
order compelling defendants to produce their
Certificate of Incorporation and tax returns.
On May 31, 1994, a hearing was held on this
issue. On June 14, 1994, an order was en-
tered denying plaintiffs all relief except to
obtain a copy of defendant PBA’s Certificate
of Incorporation and a certification from its
accountant that the proper tax filing from
1993 was submitted. Defendants conducted
the deposition of Danese on June 13, 1994.

On July 12, 1994, at the plenary hearing,
plaintiffs relied on the deposition of Ginesi,
the exhibits marked during the deposition,
and incorporated their brief into the record.
Defendants provided certifications from the
witnesses they were going to call, which in-
cluded Commissioner of Corrections William
Fauver, Commissioner of Labor Peter Cal-
derone, PBA Local 105 Executive Vice Presi-
dent Edward Murphy and former Director of
the Office of Employee Relations Melvin Ge-
lade. Plaintiffs objected to the certifications
as defendants did not provide them prior to
the hearing. The court permitted defen-
dants to make these and further submissions
with regard to these two issues by July 26,
1994 and allowed plaintiffs to reply no later
than August 2, 1994.

Thereafter, plaintiffs served all the wit-
nesses with a Notice to Take Depositions.
Defendant moved to quash the subpoenas
returnable on July 29, 1994. Plaintiff op-
posed defendants’ motion to quash and
moved to extend discovery. On July 29,
1994, before the parties could be heard on
the motions, the Law Division judge
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_lzunexpectedly issued an opinion from the
bench on the issues argued at the plenary
hearing.

On August 9, 1994, the court entered the
following order:
ORDERED, that the Court has jurisdic-
tion to determine whether defendants com-
plied with the By-laws of the defendant
State PBA in disciplining plaintiffs; and it
is further
ORDERED that defendant Frank Gine-
si was not eligible to serve as State PBA
President 1993-94 since his status as a
Senior Correction Officer and/or Confiden-
tial Aide and/or retired is not that of a
“patrolman” within the meaning of the
State PBA’s statutory authority, Amended
Certificate of Incorporation and By-laws;
and it is further
ORDERED that the Court shall deter-
mine whether the Judiciary Committee
was selected and authorized to hear and
adjudicate the disciplinary charges against
plaintiffs based upon statute, By—-Laws and
common law; and it is further
ORDERED that this Order and further
proceedings shall be stayed until conclu-
sion of proceedings in the Appellate Divi-
sion if defendants file a motion for leave to
appeal by August 12, 1994 after which the
stay shall expire.
The trial court granted a stay of all proceed-
ings pending disposition of this appeal.

Plaintiffs’ complaint arises out of disciplin-
ary charges filed by PBA Secretary Ray-
mond Graves against Danese in December
1993. The charges alleged that Danese com-
mitted various infractions of PBA by-laws.
Danese contested the charges, and they were
ultimately decided by the State PBA Judicia-
ry Committee on March 9, 1994. Danese
then appealed to the PBA Board of Dele-
gates, the PBA’s governing body, which af-
firmed the Judiciary Committee’s decision in
May 1994.

Plaintiffs allege in their complaint that
Ginesi cannot be president of the New Jersey
PBA as he is not a proper member of a PBA
local. Plaintiffs’ allegation is based upon
Ginesi’s simultaneous, temporary assignment
as confidential assistant to Corrections Com-
missioner William Fauver for the period he

held the PBA presidency. This assertion
was not raised through the State Associa-
tion’s review mechanisms, and, therefore, it
was never the subject of a decision by the
PBA Judiciary Committee or the governing
body of the Association. Further, although
plaintiffs did not allege in their complaint
that Ginesi was a “supervisory” |semployee
and thus ineligible for membership, they re-
lied on this theory in seeking to enjoin Ginesi
from serving as PBA president.

Defendants correctly assert that the courts
lack jurisdiction over the allegations con-
tained in the complaint, and that plaintiffs
have failed to exhaust internal remedies. In
accordance with the State PBA’s Constitu-
tion and By-laws, Article XXIV, “[nlo court
proceedings shall be instituted or maintained
by any member against this Association or
any Local Association without first seeking
redress from and within this Association.”

There is no need for us to detail the vari-
ous positions of the parties as to Ginesi’s
status in the law enforcement community or
his eligibility to be a member of and hold
office in the State PBA. It is sufficient to
point out that the State PBA is a statewide
organization of over 30,000 active and retired
law enforcement officers. It has been in
existence for almost 100 years and has char-
tered over 300 affiliate PBA locals through-
out the State. It is governed by an Amend-
ed Certificate of Incorporation which specifi-
cally provides that: “The governing and leg-
islative powers and the control of the associa-
tion shall be vested in a Board of State
Delegates representing each local associa-
tion.” The certificate gives the governing
body the power to “make additional rules
concerning qualifications for membership,”
and its By-laws also provide for membership.
A Judiciary Committee, to be appointed by
the President, is established in Article XV of
the by-laws.

Apparently, the Law Division judge en-
tered the Ginesi controversy, instead of limit-
ing review to the immediate issues relating to
the Danese charges, because she concluded
that the PBA’s 1934 amended Certificate of
Incorporation required that eligibility for
PBA membership and office be limited to
“patrolmen”, and that Ginesi’s position as a
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Senior Correction Officer and/or Confidential
Assistant to the Commissioner of Corrections
did not meet this requirement. Thereby
viewing Ginesi as disqualified from member-
ship and ineligible for its presidency, the
judge concluded that the Judiciary Commit-
tee was improperly constituted because its

_lzzmembers were Ginesi appointees. She
also questioned whether the delegates had
the requisite years of service.

According to the certification of the Execu-
tive Vice President of the State PBA, on
August 23, 1994, as a result of the judge’s
decision, the Articles of Incorporation were
amended. Although the Association did not
believe that the Articles needed revisions,
they were amended to meet the concerns
reflected by the court. The amendment pro-
vides that all “law enforcement officers” ac-
tive or retired are eligible for membership,
and further incorporates the by-laws of the
organization in terms of eligibility to hold
office. The amended Certificate of Incorpo-
ration was approved unanimously by the
Board of Delegates and duly filed with the
Secretary of State.

There is no dispute by either party that
the courts have jurisdiction to review the
disciplinary decision of the State PBA Judi-
ciary Committee to determine if its decision
was arbitrary and capricious. On this issue,
Danese has exhausted his internal appeals.
The issue before us is the validity of the trial
court’s assumption of jurisdiction to deter-
mine Ginesi’s status as a member and officer
of the Association, and the court’s determina-

tion that it had jurisdiction to determine if

the Judiciary Committee which acted against
Danese was selected and authorized to hear
and adjudicate the charges in accordance
with the Association’s By-Laws.

[11 New Jersey courts are loathe to in-
terfere with the internal management of an
unincorporated, voluntary association. See
Leeds v. Harrison, 9 N.J. 202, 216, 87 A.2d
713 (1952); James v. Camden County Coun-
cil, 188 N.J.Super. 251, 257, 457 A.2d 63
(Ch.Div.1982). “Deference has always been
afforded to the internal decision making pro-
cess of the private association.” Loigman v.
Trombadore, 228 N.J.Super. 437, 449, 550
A.2d 154 (App.Div.1988). The courts recog-
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nize an association’s right to adopt, adminis-
ter and interpret its own rules without judi-
cial intervention. Id. at 449-450, 550 A.2d
154. See also Barnhart v. United Automo-
bile, 12 N.J.Super. 147, 152, 79 A.2d 88 (App.
Div.1951); |uCalabrese v. Policemen’s Benev-
olent Ass’n, 157 N.J.Super. 139, 147, 384
A.2d 579 (Law Div.1978).

In this case, the trial judge made mention
of these well-settled principles, but decided
to exercise jurisdiction. The trial judge stat-
ed that even though there is no New Jersey
case law on the subject, by interpreting Fed-
eral law it is indicated that the court can
interfere if it is shown that the association
has not followed its own by-laws and rules.
The trial court’s view of its need to accept
jurisdiction was mistaken.

[2] To begin with, it is clear that:

The courts will not, as a rule, take juris-
diction of a matter involving the internal
affairs of an association, even in cases
where judicial interference is otherwise
warranted, unless the complaining member
has exhausted such remedies as may be
provided by the laws of the association
itself.

[T C.J.S. Associations § 8 (1980); see

Calabrese, supra, 157 N.J.Super. at 145—

147, 384 A.2d 579; Patrolman’s Benevo-

lent Ass’n v. Montclair, 128 N.J.Super.

59, 63, 319 A.2d 77 (Ch.Div.1974).]

Plaintiffs’ assertion that Ginesi cannot prop-
erly be a member of PBA Local 105 and
cannot serve as President to the State PBA
because of his classification as a “confidential
assistant” was never presented to the Judi-
ciary Committee or the Board of Delegates
for determination. Therefore, the trial judge
should not have intervened as the plaintiffs
had not exhausted their internal remedies.

“The rule requiring the prior exhaustion of
administrative remedies rests on the premise
that such remedy is ‘certainly available,
clearly effective and completely adequate to
right the wrong complained of.” ” Montclair,
supra, 128 N.J.Super. at 63-64, 319 A.2d 77
(quoting Baldwin Constr. Co. v. E'ssex Coun-
ty Bd. of Taxation, 24 N.J.Super. 252, 274,
93 A.2d 800 (Law Div.1952), aff'd, 27 N.J.Su-
per. 240, 99 A.2d 214 (App.Div.1953)). In
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Article XXTIV, there is an available, effective
and adequate remedy for the wrong com-
plained of, which the plaintiffs did not utilize.

Further, private associations, such as a
PBA, are entitled to the utmost latitude in
their regulation and management of internal
affairs. Loigman, supra, 228 N.J.Super. at
450, 550 A.2d 154. In Falcone v. Middlesex
Co. Medical Society, 62 N.J.Super. 184, 199,

125162 A.2d 824 (Law.Div.1960), aff’d, 34 N.J.
582, 170 A.2d 791 (1961), the court held that
associations like the PBA have the right, as a
matter of law, to elect and select their mem-
bership and that “membership may be in-
creased or decreased at will, without regard
to standards, arbitrariness or otherwise, and
without judicial interference.” Id. There-
fore, judges should refrain from assuming
the role of “super-trier” of the internal pro-
cesses of a private organization. See Napoli-
tano v. Trustees of Princeton Univ., 186
N.J.Super. 548, 570, 453 A.2d 263 (App.Div.
1982). Here, the trial court’s intervention
was an unwarranted intrusion and interfered
with the Association’s right to select their
members and to establish additional mem-
bership eligibility pursuant to its by-laws and
articles of incorporation.

Although we do not pass on the merits, it
is evident that the Supreme Court has reject-
ed an argument similar to that apparently
seized upon by the trial court here, that the
membership may only be controlled in the
certificate of incorporation. In Leeds, supra,
our Supreme Court determined that “the
corporate body is vested with the reserve
power to prescribe, and from time to time
change, the qualification of both officers and
members, consistent with its basic powers.”
9 N.J. at 212, 87 A.2d 713. The Court said:

It is a corollary that where, as here, there
has been long acquiescence in a by-law
prescribing qualifications of members, and
the association is united in the principles
and beliefs thereby laid down as the stan-
dard membership, it is ordinarily not
ground for judicial intervention that the

1. We note that it was represented at oral argu-
ment that plaintiffs originally attempted to file

by-law has unduly narrowed the field of
action prescribed by the charter.

[Id. at 216, 87 A.2d 713.]

The trial court improvidently reviewed and
determined the eligibility of Ginesi for mem-
bership and office without regard to the fail-
ure of plaintiffs to adjudicate the issues in-
ternally, and without proper deference to the
PBA’s by-laws and long standing practices.
The trial judge should not have interfered in
the internal affairs of the State PBA as to
Ginesi’s status and as to its compliance with
its Certificate of Incorporation and By-laws.

The order as it pertains to those issues is,
therefore, reversed. The only issue to re-
main before a trial court is the review of the

_Izsdisciplinary decision against plaintiff Da-

nese and whether he should be afforded the
remedy of reinstatement. We remand this
issue to the Chancery Division as the more
appropriate tribunal to consider such mat-
ters.! See R. 4:3-1; Boardwalk Properties,
Inc. v. BPHC Organization, Inc., 253
N.J.Super. 515, 526, 602 A.2d 733 (App.Div.
1991); Zoneraich v. Owverlook Hosp., 212
N.J.Super. 83, 514 A.2d 53 (App.Div.1986);
Government Employees Ins. Co. v. Butler,
128 N.J.Super. 492, 495, 320 A.2d 515 (Ch.
Div.1974). We, therefore, do not consider
defendants’ assertion that the Law Division
judge should not preside over the remaining
aspects of this litigation because of extra-
judicial correspondence explaining the
judge’s opinion.

The portions of the order under review are
reversed and only the remaining issue per-
taining to the review of the Judiciary Com-
mittee’s decision to discipline Danese is re-
manded to the Chancery Division.

Reversed and remanded to the Chancery
Division, General Equity Part.
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their complaint in the Chancery Division.



