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McKeand v. Gerhard, supra, 331 N.J.Su-
per. at 126–27, 751 A.2d 158.  Neverthe-
less, plaintiffs in this case made a bona-
fide, good-faith offer to avoid trial and
settle all issues, including damages for lost
wages, that was less than the arbitrator’s
award.  In declining plaintiffs’ terms for
settlement, defendant withheld compensa-
tion from plaintiffs to its benefit, having
enjoyed the use of that money throughout
the pendency of the claim, including trial,
and presumably earning profits thereon.
And if this rationale may be considered
less than fully persuasive, ‘‘the public in-
terest in encouraging settlements is an
adequate independent basis for the appli-
cation of the pre-judgment interest rule in
this case.’’  Ruff v. Weintraub, 105 N.J. at
245, 519 A.2d 1384.  Indeed, the policy
interests in encouraging settlements are
overriding.  See McKeand v. Gerhard, su-
pra, 331 N.J.Super. at 126–27, 751 A.2d
158;  Statham v. Bush, supra, 253 N.J.Su-
per. at 616, 602 A.2d 779.

In sum, this is not an ‘‘exceptional’’ case,
as that term has been interpreted.  There-
fore, it was error for the trial judge not to
have awarded pre-judgment interest on
plaintiff John Wiese’s entire award pursu-
ant to R. 4:42–11(b).

III

Lastly, we turn to defendant’s cross ap-
peal.  As noted at the outset, defendant’s
contentions are without merit.  R. 2:11–
3(e)(1)(E).  From a review of the record
we are satisfied that the trial judge prop-
erly exercised his discretion in his eviden-
tial rulings.  And as a final matter, we
decline to dismiss plaintiff Elizabeth
Wiese’s appeal as time barred, finding
good cause for her 10–day late filing and
no prejudice to defendant.  R. 2:4–4.

S 269IV

Accordingly, the orders denying plain-
tiffs’ application for attorney’s fees, costs

and interest pursuant to Rule 4:58 and for
pre-judgment interest on the future lost
earnings portion of John Wiese’s award
are reversed and the matter is remanded
to the trial court for further proceedings
consistent with this opinion.  Jurisdiction
is not retained.
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Borough sought judicial review of a
decision of the Merit System Board pro-
hibiting it from hiring special police offi-
cers during the summer resort season
while regular officers were laid off. The
Superior Court, Appellate Division, Pres-
sler, P.J.A.D., held that existence of layoff
list did not, by itself, preclude the hiring of
special officers.

Reversed.

1. Municipal Corporations O184(1)

Borough’s hiring of special police offi-
cers for the summer resort season was not
a per se violation of Special Law Enforce-
ment Officers’ Act.  N.J.S.A. 40A:14-
146.16(b).
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S 2702. Municipal Corporations O184(1)

Special Law Enforcement Officers’
Act can be deemed violated only when the
hiring of special police officers is intended
to and actually results in a substitution of
special officers for regular officers or a
diminishment of the regular strength of
the police force; the determination of
whether that is so requires, on a case-by-
case basis, a consideration of all the rele-
vant circumstances surrounding the spe-
cial-officer hiring in light of both the pur-
pose of the prohibition and the policy of
the Act.  N.J.S.A. 40A:14-146.16(b).

Thomas P. Scrivo argued the cause for
appellant Borough of Keansburg (McEl-
roy, Deutsch & Mulvaney, attorneys;  Mr.
Scrivo, of counsel and on the brief;  Mi-
chael Rowan, on the brief).

David J. DeFillippo, Red Bank, argued
the cause for respondent Keansburg PBA
Local No. 68 (Klatsky & Klatsky, attor-
neys;  Mr. DeFillippo, of counsel and on
the brief).

June K. Forrest, Senior Deputy Attor-
ney General, argued the cause for respon-
dent Merit System Board (David Samson,
Attorney General, attorney;  Patrick DeAl-
meida, Deputy Attorney General, of coun-
sel;  Ms. Forrest, on the brief).

Jason E. Sokolowski argued the cause
on behalf of amicus curiae New Jersey
State Policemen’s Benevolent Association
(Zazzali, Fagella, Nowak, Kleinbaum &
Friedman, attorneys;  Paul L. Kleinbaum,

of counsel and on the brief;  Mr. Sokolow-
ski, on the brief).

Before Judges PRESSLER, CIANCIA
and HOENS.

The opinion of the court was delivered
by

PRESSLER, P.J.A.D.

The Borough of Keansburg appeals from
a final decision of the Merit System Board
prohibiting it from hiring Class Two spe-
cial police officers for the summer months
of 2001 since regular S 271permanent police
officers of the Borough were then in layoff
status.  It appears that the appeal is moot
not only because the 2001 summer season
has now passed but also, and more impor-
tantly, because it has been represented to
us that there are no longer any regular
police officers in that status who seek or
who are now eligible for reemployment.
Keansburg has, in fact, applied for decerti-
fication of the layoff list on that basis.1

We nevertheless address the issue because
of its public importance and the likelihood
of its recurrence.

The relevant facts are largely undisput-
ed.  Faced with a budget crisis, Keans-
burg, on February 1, 2001, applied to the
Division of Human Resource Management
in the Department of Personnel (DOP) for
permission to lay off permanent employees
including a reduction in force (RIF) of
eight police officers.  The Borough’s plan
was approved by letter of the DOP dated
March 19, 2001, requiring the affected em-
ployees to be given forty-five day notices
of layoff.  The originally scheduled layoff
date of May 4, 2001, was extended until

1. Following oral argument, we were advised
that the Merit System Board will likely not
decertify the list until after conclusion of the
so-called good-faith appeal described herein.
On the other hand, we were also advised at
oral argument that the Borough has restored

four of the eight eliminated positions, and
that all of the laid-off officers eligible for
reemployment have declined a consequent of-
fer of reemployment made by the Borough
during the pendency of this appeal.
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May 31, 2002.  Respondent Keansburg Lo-
cal No. 68, the police officers’ representa-
tive, appealed the RIF, claiming that it
was motivated by bad faith rather than by
legitimate economic concerns.  We were
advised at oral argument that that appeal
is presently pending in the Office of Ad-
ministrative Law and will be heard by an
administrative law judge in November
2002.

While Local No. 68’s appeal was pending
and before the layoffs were actually effect-
ed, Keansburg announced its intention to
hire special police officers for the summer
season of 2001, roughly from Memorial
Day to Labor Day. Keansburg, a shore
community with, S 272typically, a large influx
of summer residents and visitors, had been
hiring ten or so special police officers for
the summer months for some years, and
the 2001 announcement may be fairly char-
acterized as a continuation of its past prac-
tice.  This administrative proceeding chal-
lenging the Borough’s right to hire Class
Two special officers ensued.  The basis of
its challenge lies in its interpretation of the
governing legislation.

The hiring of special police officers by a
municipality and the conditions, terms, and
limitations of such hiring are governed by
the Special Law Enforcement Officers’ Act
(Act), N.J.S.A. 40A:14–146.8 to –146.18.
We note that in its definitional provisions,
the Act takes specific notice of the season-
al needs of shore communities, defining a
‘‘resort municipality’’ as a municipality
which, because of its ‘‘recreational or en-
tertainment characteristics or facilities’’ or
proximity thereto, ‘‘experiences a substan-
tial increase during the seasonal period in
the number of persons visiting or tempo-
rarily residing there,’’ N.J.S.A. 14A:14–
146.9f. The Act also enlarges the definition
of ‘‘seasonal period’’ for resort communi-
ties bordering on the Atlantic Ocean from
the four consecutive months applicable to

other communities to six consecutive
months, N.J.S.A. 40A:14–146.9g. ‘‘Special
law enforcement officer’’ is defined as a
person appointed pursuant to the Act

to temporarily or intermittently perform
duties similar to those performed regu-
larly by members of a police force of a
local unit, or to provide assistance to a
police force during unusual or emergen-
cy circumstances, or at individual times
or during regular seasonal periods in
resort municipalities.
[N.J.S.A. 40A:14–146.9h]

Two classes of special officers are pro-
vided for by N.J.S.A. 40A:14–146.11a.
Class One officers are authorized to ‘‘per-
form routine traffic detail, spectator con-
trol and similar duties.’’  They may issues
summonses for traffic violations and disor-
derly persons offenses.  They may not,
however, carry or use firearms and conse-
quently may not be assigned duties that
might require the carrying and use of fire-
arms.  Class Two officers are authorized
to perform, within the municipality, all of
the duties of a regular police officer and
may, if so authorized by the municipality,
carry S 273and use firearms after being fully
certified as having successfully completed
the required training.  It is not disputed
that Keansburg’s prior practice has been
the hiring of Class Two special officers for
the summer season and that it intended to
hire Class Two special officers for the 2001
summer season.  Its position is that Class
One officers cannot reliably meet its sea-
sonal need.

PBA Local 68’s challenge, filed with the
Division of Human Services in the Depart-
ment of Personnel, was based on the prop-
osition that such hiring violated N.J.S.A.
40A:14–146.16b, which provides in full that:

Notwithstanding any provision of this
act to the contrary, special law enforce-
ment officers may be employed only to
assist the local law enforcement unit but
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may not be employed to replace or sub-
stitute for full-time, regular police offi-
cers or in any way diminish the number
of full-time officers employed by the lo-
cal unit.

The challenge was rejected by the Manag-
er of the Division of Human Services, who
ruled that the statute would not be violat-
ed despite the layoff status of regular po-
lice officers, provided the Borough hired
no more Class Two special officers for the
summer of 2001 than it had for the previ-
ous summer.  PBA Local 68 appealed that
decision to the Merit System Board
(Board), which, relying on a 1989 opinion it
had issued in a case involving remarkably
similar facts, concluded that while the hir-
ing of Class Two special officers during the
viability of a layoff list violated the statute,
the hiring of Class One officers would not,
provided the laid-off officers were given
first refusal of the Class One appoint-
ments.  Keansburg appeals, and we grant-
ed the motion of the New Jersey State
Policemen’s Benevolent Association to ap-
pear as amicus curiae.

[1, 2] The central legal issue before us
is simply whether the summer hiring by a
shore resort community of seasonal Class
Two special officers while there are regu-
lar police officers on layoff status automat-
ically violates the prohibition of N.J.S.A.
40A:14–146.16b by constituting, based sole-
ly on the existence of a layoff list, a re-
placement or substitution for regular full-
time officers or a diminishment of the reg-
ular police force.  In addressing this ques-
tion we are mindful of our obligation to
accord great weight to S 274the interpreta-
tion of a statute by the agency charged
with its administration and implementa-
tion.  See, e.g., In re Dist. of Liquid As-
sets, 168 N.J. 1, 11, 773 A.2d 6 (2001);  In
re Pub. Serv. Elec. & Gas Co., 167 N.J.
377, 384, 771 A.2d 1163 (2001);  National
Waste Recycling, Inc. v. MCIA, 150 N.J.

209, 228, 695 A.2d 1381 (1997).  Neverthe-
less, we are not bound by the agency’s
interpretation if we find it unreasonable or
inconsistent with statutory policy.  See,
e.g., In re M.F., 169 N.J. 45, 56, 776 A.2d
780 (2001);  Brock v. Public Serv. Elec. &
Gas Co., 149 N.J. 378, 383, 693 A.2d 894
(1997).  While we are satisfied that the
Class Two special officer technique is obvi-
ously vulnerable to abuse as a device for
replacement or substitution of regular po-
lice officers and diminishment of the regu-
lar police force and that the preclusion of
such abuse is the purpose of the statutory
prohibition, we are also convinced that the
existence of a layoff list cannot, by itself,
be dispositive of the question of whether,
in a particular case, hiring Class Two spe-
cial officers constitutes a violation of the
statute.  In sum, we are persuaded that
the Board construed the statutory prohibi-
tion too narrowly and too mechanically.
In our view, the statute can be deemed
violated only when the hiring of special
police officers is intended to and actually
results in a substitution of special officers
for regular officers or a diminishment of
the regular strength of the police force.
The determination of whether that is so
requires, on a case-by-case basis, a consid-
eration of all the relevant circumstances
surrounding the special-officer hiring in
light of both the purpose of the prohibition
and the policy of the Act.

In a comprehensive opinion addressing
the use of special police officers, the Su-
preme Court has made it clear that munic-
ipalities have traditionally been accorded
broad discretion by the Legislature to aug-
ment their police forces where the need for
augmentation is occasional rather than
regular, continuous and of unlimited dura-
tion. As the Court explained in Belmar
Policemen’s Benev. Ass’n v. Belmar, 89
N.J. 255, 270, 445 A.2d 1133 (1982):

More appropriately, special police
should be used for emergencies, both
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anticipated and unexpected.  They can
be used as well to supplement or aug-
ment the regular S 275force during the
summer crunch at the seashore or on a
particular weekday night when stores
regularly remain open for shopping.

And the policy of permitting municipalities
to hire special officers on an occasional
basis is patent.  Municipalities are thereby
enabled to meet the occasional need with-
out incurring the expense of enlarging the
regular police force beyond the strength
required for regular year-round police pro-
tection.  Considering the special police
problems and consequent needs of shore
resort communities recognized both by the
Legislature and the courts, we are satis-
fied that but for the layoffs, there would be
no reasonable ground for objection based
on the statutory prohibition to the Bor-
ough’s employment of summer special offi-
cers in accordance with its long-standing
practice.  The issue then is whether the
layoffs, ipso facto, transform the continua-
tion of this practice into a statutory viola-
tion.

We begin our analysis by recognizing
the economic problems currently being
faced by every level of government.  The
fact of federal deficits following a long
period of budgetary surplus is common
knowledge as is this State’s budgetary cri-
sis and the concomitant burdens placed on
municipalities.  As we see the matter then,
the first inquiry must be whether or not
the reduction in force was made in good
faith.  As we have noted, the precise issue
of the good faith of the Keansburg RIF is
still being administratively litigated, but
we note that for purposes of its analysis,
the Board was apparently willing to as-
sume good faith, concluding, at least infer-
entially, that even a good faith RIF would
result in a statutory violation if Class Two
special officers were hired while the layoff
list was intact.

We view the matter somewhat different-
ly.  There is no question but that the cost
of employing special officers is substantial-
ly less than that involved in employing
regular officers, not only because of the
salary differential but also because of the
expensive package of fringe benefits, in-
cluding pension contributions, to which
regular officers are entitled.  A shore-re-
sort municipality’s decision to reduce its
regular, standing, year-round police force
for economic reasons, a decision which it is
authorized by law to make and S 276which
was here approved by the DOP, does not
in any way affect its need for enhanced law
enforcement services during the summer
season.  These are essentially entirely sep-
arate and independent circumstances.
Since the period of service of the special
officers is seasonally limited, we think it
plain that they cannot realistically be re-
garded as replacing or substituting for
regular year-round full-time officers or as
diminishing the regular year-round
strength of the department.  If that were
so, then any Class Two special officer
could be asserted to be taking the place of
a regular officer, and we do not believe
that that was the statutory intent.  In
short, we see no reason why a municipality
cannot at the same time meet its budget-
ary crisis by a good-faith RIF in the police
department and also meet its unavoidable
seasonal law enforcement problems by hir-
ing seasonal Class Two special officers.
Nor do we believe that the statute inter-
dicts a municipality’s right to do so.  In-
deed, had the RIF taken place in early fall
rather than in late spring, the Board might
well have viewed the outcome differently.

The significance of the layoffs here then
is apparently not so much in the fact that
they occurred but rather in their timing.
In essence what both the Board and PBA
Local 68 are really saying is that statute
prohibits the layoff of eight regular offi-
cers in May and the hiring of ten Class
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Two special officers to do their job starting
on Memorial Day. But the timing question
affects the issue of the Borough’s good
faith, not only in terms of the RIF itself,
but also in terms of whether the RIF, so
closely followed by the Class Two special
officer hiring, was a pretextual device for
replacement, substitution, or diminish-
ment.  The facts necessary to determine
whether or not that was so are not before
us.

There having been no exploration of
these or any other relevant factors by the
Board, its final decision cannot be af-
firmed.  But because the issue is moot
with respect to the summer season of 2001,
we need not remand to the Board for its
reconsideration.  Should a similar situation
arise in the future, however, the Board
must fully explore the totality of circum-
stances in reaching its S 277determination
since existence of a layoff list alone is an
insufficient basis for concluding that a stat-
utory violation has occurred.

The final decision appealed from is re-
versed.

,
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S 277COACH USA, INC., Cape Transit
Corporation and Leisure Line, Inc.,

Plaintiffs–Respondents,

v.

ALLSTATE NEW JERSEY
INSURANCE COMPANY,

Defendant–Appellant.

Superior Court of New Jersey,
Appellate Division.

Argued Sept. 17, 2002.
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Bus companies brought action against
accident victims’ automobile insurer for a

declaratory judgment that they were nor
required to reimbursed the insurer for
personal injury protection (PIP) benefits.
The Superior Court, Law Division, Cam-
den County, entered judgment in favor of
companies. Insurer appealed. The Superior
Court, Appellate Division, Payne, J.A.D.,
held that the insurer was not entitled to
reimbursement.

Affirmed.

1. Declaratory Judgment O301

Bus companies’ monetary exposure
as a result of large policy deductibles
conferred standing on them to seek de-
claratory judgment that accident victims’
automobile insurers were not entitled to
reimbursement of personal injury protec-
tion (PIP) benefits.  N.J.S.A. 39:6A–9.1.

S 2782. Insurance O3507(1)

Automobile insurer that had paid per-
sonal injury protection (PIP) benefits to
victims of accidents with commercial buses
was not entitled to reimbursement from
the bus companies, which had obtained
statutorily-mandated medical expense ben-
efit coverage equivalent to PIP insurance.
N.J.S.A. 17:28–1.6, 39:6A–9.1.

3. Insurance O3268

Automobile insurer’s claim that it was
entitled to reimbursement of personal inju-
ry protection (PIP) from bus companies
that had obtained medical expense benefit
coverage presented a purely legal issue to
be decided by court, not arbitrators.
N.J.S.A. 17:28–1.6, 39:6A–9.1.

David J. Dickinson, Millburn, argued the
cause for appellant (McDermott & McGee,


