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addition to the pain actually attendant to
her death. As the majority points out,
there is rarely ever direct evidence of a
defendant’s state of mind; instead, the in-
tent to inflict gratuitous pain may neces-
sarily be inferred from the circumstances
of the murder. Ante at 1003. The majori-
ty also provides examples in which the in-
tent to inflict gratuitous pain can be in-
ferred: returning to a dying victim to re-
new a vicious attack, inflicting wounds dif-
ferent in nature from the lethal injuries,
“smoking-gun” statements by the defen-
dant evidencing his or her intent to inflict
such pain, and, in some cases, the method
of killing may itself evince an intent to
inflict extra or gratuitous pain. Ante at
1006.

None of these circumstances are present
in this case. The State, however, points to
evidence that on a previous oceasion defen-
dant had abused the infant. The fallacy in
this argument is that even if the prior
conduct were admissible under Evidence
Rule 55, for example, to show that defen-
dant’s shaking death of his daughter was
not accidental or mistaken, it is in no way
relevant to show that defendant intended
to inflict extreme pain in addition to that
entailed in causing his daughter’s death.
It is in itself patently insufficient to con-
vert this homicidal act into the aggravated
form of murder that would warrant the
death penalty. Thus, what is totally lack-
ing in this case is any evidence of a distinet
intent or state of mind necessary to esca-
late an assaultive killing to capital murder,
namely, an intent to inflict extreme pain in
addition to the intent to kill. Although
Heather doubtlessly suffered physical pain
at the hands of the defendant, nothing sug-
gests that the defendant intended to inflict
any pain other than that which inevitably
occurs when murder is accomplished by
shaking or battering.

I therefore concur in the majority’s judg-
ment that there is insufficient evidence to
support the submission of the c(4)(c) factor
to the jury.

HANDLER, J., concurring in the
result.
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Former corrections officer filed claim
for accidental disability benefits stemming
from injuries sustained in altercations in-
volving inmates. The Board of Trustees of
Public Employees’ Retirement System de-
nied benefits. Officer appealed. The Su-
perior Court, Appellate Division, 224 N.J.
Super. 417, 540 A.2d 908, reversed and
remanded. Another corrections officer
sought disability benefits. Board of Trust-
ees denied application. The Superior
Court, Appellate Division, reversed and
awarded benefits. Certiorari was granted,
and appeals were consolidated. The Su-
preme Court, Garibaldi, J., held that inju-
ries to corrections officers when inmates
violently assaulted them were “traumatic
events”; therefore, officers were entitled
to accidental disability retirement benefits.

Affirmed.
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1. Officers and Public Employees &101.-
5(1)

To recover accidental disability retire-
ment benefits, injured public employee
must demonstrate that his injuries were
not induced by stress or strain of normal
work effort, that he met involuntarily with
object or matter that was source of harm,
and that source of injury itself was a great
rush of force or uncontrollable power.
N.J.S.A. 43:15A-43, 43:16A-3.

2. Officers and Public Employees ¢=101.-
5(1)

Determination of what constitutes
stress or strain of normal work effort, for
purposes of determining whether public
employee is entitled to accidental disability
retirement benefits, requires a fact sensi-
tive inquiry. N.J.S.A. 43:15A43, 43:16A-
3.

3. Prisons &8

Injuries to corrections officers when
inmates violently assaulted them were
caused by forces entirely separate and
apart from stress and strain of normal
duty; therefore, injuries resulted from
“traumatic events” which entitled officers
to recover accidental disability retirement
benefits. N.J.S.A. 43:15A-43, 43:16A-3.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Prisons &8

Corrections officers did not “voluntar-
ily” meet with inmates who were source of
their injuries, and thus, officers were not
precluded from recovering accidental dis-
ability retirement benefits; officers did not
“yoluntarily” assume risk of being assault-
ed by unruly inmates merely by perform-

ing their jobs. NJS.A. 43:15A-1 to
43:15A-141, 43:16A-1 to 43:16A-68,
43:16A-3.

5. Officers and Public Employees ¢=101.-
5(1)

The “involuntary” prong test public
employees must meet to recover accidental
disability retirement benefits should be
read narrowly. NJS.A. 43:15A-43,
43:16A-3.

Kathe Flinker Mullally, Deputy Atty.
Gen., for appellant. (Donald R. Belsole,
Acting Atty. Gen., Atty.; James J. Ciancia,
Asst. Atty. Gen. and Michael R. Clancy,
Deputy Atty. Gen., of counsel; Kathe
Flinker Mullally and Deborah Klein Davis,
Deputy Atty. Gen., on the briefs).

James Katz, for respondent Stephen F.
Gable, Sr. (Tomar, Seliger, Simonoff, Adou-
rian & O'Brien, Haddonfield, Attys.).

Michael D. Schottland, for respondent
William Cook (Chamlin, Schottland, Rosen,
Cavanagh & Uliano, West Long Branch,
attys.).

Robert A. Fagella submitted a brief on
behalf of amicus curiae, New Jersey State
PBA in Gable v. Board of Trustees of the
Police and Firemen’s Retirement System
(Zazzali, Zazzali, Fagella & Nowak, Attys;
Robert A. Fagella, Newark, and Richard A.
Friedman, Pennington, of counsel and on
the brief).

The opinion of the Court was delivered
by

GARIBALDI, J.

These consolidated cases present yet an-
other opportunity to examine the elusive
concept of what constitutes a “traumatic
event”” Respondents Stephen Gable and
William Cook, two corrections officers,
claim they are entitled to receive acciden-
tal-disability retirement benefits under the
Public Employees’ Retirement System
(PERS), N.J.S.A. 43:15A-1 to -141, and the
Police and Firemen’s Retirement System
(PFRS), N.J.S.A. 43:16A-1 to —68, respec-
tively. It is stipulated that both are totally
and permanently disabled as a direct result
of incidents that occurred during and as a
result of their regular or assigned duties as
corrections officers. Accordingly, the sole
issue in each case is whether the incidents
resulting in injury constitute traumatic
events.

I

A. Gable v. Board of Trustees of the
Public Employees Retirement Sys-
tem

Stephen Gable began working as a cor-

rections officer at the Camden County Jail
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in April 1980. While employed there, Ga-
ble suffered spinal injuries on three sepa-
rate occasions as a direct result of physical
confrontations with violent, unruly in-
mates.

The first incident occurred on September
26, 1980. Gable had just broken up a fight
between two inmates. As he walked one of
the inmates back to his cell, the inmate
suddenly and unexpectedly threw baby
powder in Gable’s face, “dramatically im-
pairing” his vision. Gable testified that as
he cleared his eyes, he heard a chair scrape
on the floor. He thought that he saw the
inmate coming towards him swinging a
chair. In order to protect the other in-
mates as well as himself, Gable lunged
forward and rammed his shoulder into the
inmate’s midsection, driving the inmate into
a wall. At some point, Gable felt a tremen-
dous pain in his back. Officer Joseph
Charles testified that he saw the inmate
strike Gable in the middle of his back with
a heavy wooden chair.

The second incident occurred on March
19, 1982. Gable was attempting to arouse
a drunken prisoner who was sleeping in a
holding cell. As Gable shook the legs of
the inmate, the inmate kicked him in the
chest, propelling him against a concrete cell
wall.  Officer Frank Schillig, who wit-
nessed the incident, testified that the in-
mate “brought all the force of his body into
the feet, hit [Gable] and drove him up
against the wall.”

The final incident occurred on August 10,
1982. Officers Gable and Schillig were
“delousing” an incoming inmate in a show-
er area when the inmate suddenly tried to
escape. As he attempted to run away,
Gable grabbed him by the head and the
inmate put his arm around Gable’s neck.
Two other corrections officers soon ar-
rived. During the ensuing struggle, the
four officers and the inmate collapsed in a
pile on top of Gable. As everyone piled on
top of him, Gable felt severe pain in his
back.

As a result of his injuries, Gable under-
went a laminectomy in January 19883, epi-
dural spinal injections in June 1983, and
interbody fusion in August 1983. In addi-
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tion, he was hospitalized for severe spinal
pain. In June 1985 Gable was removed
from the police academy because he was
physically unfit as a result of his back
injuries. Consequently, he was forced to
leave his job.

Gable filed for accidental-disability retire-
ment benefits under N.J.S.A. 43:15A-43.
The PERS Board of Trustees denied his
claim, and Gable appealed. Because both
sides stipulated that Gable had become per-
manently and totally disabled as a direct
result of events occurring during the per-
formance of his regular duties, the only
issue was whether each of the three epi-
sodes in question constituted a traumatic
event. At the hearing before the Adminis-
trative Law Judge (ALJ), Gable testified
that as a corrections officer his duties in-
volved maintaining the security of the jail,
maintaining the security of the inmates,
and overseeing activity in the jail. He
characterized his job as essentially “baby-
sitfting]” for the inmates. Gable acknowl-
edged that the inmates at the Camden
County Jail often became unruly. Inci-
dents involving inmate violence sometimes
occurred as frequently as three or four
times a day, although sometimes weeks
passed between incidents. Gable testified,
however, that most of the violence oc-
curred between inmates. Only occasionally
did it involve corrections officers. Gable
acknowledged that the corrections officers
at Camden County jail “certainly knew”
that physical violence might occur. But he
testified that they had also been told that
“you’re not hired as a punching bag.”
Moreover, Gable denied that the three inci-
dents leading to his injury were typical:

As I stated previously many of the alter-

cations when you arrive there its pretty

well over. You might tell an individual
to move, you're being cuffed. You take
on no altercation. One occurred, but you
weren’'t hurt. You really weren'’t in-
volved. No, these weren't typical. Its
not typical to be taken to the hospital.
Officer Schillig testified that corrections
officers at the jail were aware of the possi-
bility that they might become involved in
altercations while subduing violent in-
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mates. When asked how typical these
events were, he testified that in his three
years at the jail, he had been involved in
only two or three altercations and that
there were officers in the facility who nev-
er had been involved in an altercation. The
ALJ concluded that each of the episodes
was a traumatic event. The ALJ found
that Gable had satisfied the three-prong
test of Kane v. Board of Trustees, Police
and Firemen’s Retirement Fund, 100 N.J.
651, 498 A.2d 1252 (1985), with respect to
each incident. The PERS Board of Trust-
ees rejected the ALJ’s determination, find-
ing that only the March 19, 1982, (“the
sleeping inmate”) incident constituted a
traumatic event under Kane.

The Appellate Division reversed and
awarded Gable accidental-disability bene-
fits. It concluded that the injury-producing
incidents went beyond the normal stress or
strain of a corrections officer’s work effort,
Gable v. Board of Trustees, 224 N.J.Super.
417, 423-24, 540 A.2d 908 (1988); that Ga-
ble had not voluntarily subjected himself to
injury, id. at 425, 540 A.2d 908; and, final-
ly, that each episode involved a great rush
of force or uncontrollable power, id. at 426,
540 A.2d 908. We granted certification,
113 N.J. 346, 550 A.2d 458 (1988), to review
those determinations.

B. Cook v. Board of Trustees of the
Police and Firemen's Retirement
System

On April 26, 1985, William Cook, a Mon-

mouth County corrections officer, escorted
Nancy Allen, an inmate, to the Ocean Coun-
ty Courthouse for arraignment. At the
court’s request, Cook removed Allen’s
handeuffs and pressure belt restraints once
she arrived in the courtroom. Allen soon
became unruly, screaming and flailing her
arms about, trying desperately to escape.
Officers Cook and Gibbons managed to
drag Allen from the courtroom. They did
not have time, however, to put on her re-
straint belt or handcuffs.

The two officers and the inmate soon
reached the top of a stairwell. Cook stood
to Allen’s right, holding her left arm. Ac-
cording to Cook, Allen suddenly jumped,

dragging him down the stairs. His back,
legs, and upper body banged against the
wall and metal railing, and his lower back
hit the edge of the stairs. Cook felt a
sharp pain in his back. He testified that
Allen kept “fighting all the way down the
stairs, banging, throwing, trying to get
away from us with the elbows, kicking,
scratching. She was beserk.” Gibbons re-
members Allen coming down the stairs
quickly, swinging and kicking. He remem-
bers seeing Cook sitting on the stairs, his
left leg straight out, his right leg bent
underneath. Both officers agreed that Al-
len was a very large woman, weighing in
excess of 185 pounds.

Shaking off intense pain, Cook helped
Gibbons move the prisoner through the
courtyard of the Ocean County Jail. With
the aid of two others, the officers finally
succeeded in pushing Allen into a waiting
transportation van. Officer Cook immedi-
ately filed a report about the incident. Due
to his injuries, the day of the incident
turned out to be his last day of active duty
as a corrections officer.

Officer Cook admitted that prior to that
day he had escorted unruly prisoners. He
also acknowledged once having participated
in a physical-restraining training session.
Officer Gibbons, speaking about the April
26, 1985, incident, stated that “I have had
worse, believe me.”

Cook filed for accidental-disability bene-
fits under N.J.S.A. 43:16A-3. The ALJ
concluded that the incident was a “traumat-
ic event” under the standards of Kane and
awarded Cook accidental-disability benefits.
The PFRS Board of Trustees denied his
application after determining that there
was no evidence that the disability was a
result of a traumatic event. Instead, the
Board, finding that Cook was permanently
and totally disabled from the performance
of his regular and assigned duties, awarded
him ordinary-disability benefits. The Ap-
pellate Division reversed and awarded acci-
dental-disability benefits, concluding that
Cook had satisfied each prong of the Kane
test. We granted certification, 113 NJ.
363, 550 A.2d 470 (1988), and consolidated
this appeal with Gable.
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II

In construing what constitutes a trau-
matic event, we have been guided by the
Legislature’s intent. Prior to 1964, PERS,
L. 1954, c. 84, § 43, and PFRS, L. 1959, c.
158, § 1, permitted the award of accidental-
disability benefits if an enrolled employee
was injured in an “accident” arising out of
the course of his employment. The re-
quirement of showing an “accident” was
interpreted as it was used under the Work-
er's Compensation Act. Maynard .
Board of Trustees, 113 N.J, 169, 172, 549
A.2d 1213 (1988); Cattani ». Board of
Trustees, 69 N.J. 518, 584, 355 A.2d 625
(1976).

In the 1960’s the Legislature amended
PERS and PFRS to provide that in order to
receive accidental-disability benefits, an
employee must establish that he or she is
“permanently and totally disabled as a di-
rect result of a traumatic event oceurring
during and as a result of the performance
of his regular or assigned duties.” (Em-
phasis supplied). See N.J.S.A. 43:15A-43;
N.J.S.A. 43:16A-7.! We recognized that by
substituting the phrase “traumatic event”
for “accident,” the Legislature intended to
make the granting of an accidental-disabili-
ty pension more difficult. Kane v. Board
of Trustees, supra, 100 N.J. at 661, 498
A.2d 1252; Gerba v. Board of Trustees, 83
N.J. 174, 188, 416 A.2d 314 (1980); Cattani
v. Board of Trustees, supra, 69 N.J. at 586,
355 4.2d 625,

In interpreting the Legislature’s intent,
we found in Cattani v. Board of Trustees,
supra, that “the phrase ‘traumatic event’
would ordinarily involve a mishap or acci-
dent involving application of some kind of
external force to the body or the violent
exposure of the body to some external
force.” 69 N.J. at 586, 355 A.2d 6€25.
Thus, in Cattani we denied accidental ben-
efits to a fireman who had aggravated a
preexisting cardiovascular condition after
he was required to perform tasks normally
reserved for several persons.

1. The Teachers' Pension and Annuity Fund-So-
cial Security Law (TPAF), NJ.S.A. 18A:66-1 to
-93, contains an identical accidental disability
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Even after Cattani, however, courts still
struggled to define a “traumatic event.”
In Kane ». Board of Trustees, supra, we
sought to clarify this problem. At the out-
set we emphasized:

[W]e remain convinced, as we were in
Cattani, that the legislature intended
that an accidental disability pension
ought to be awarded in cases of serious
and permanent harm to the worker, in
which the worker himself is exposed to a
violent level of force or impact.

[100 N.J. at 662, 498 A.2d 1252.]

With this principle in mind we established a

test for determining when a traumatic

event has occurred:
We think it consonant with the legisla-
tive intent to characterize a traumatic
event as one that arises in cases in which
a worker involuntarily meets a physical
object or some other external matter and
is victim of a great rush of force or
power that he himself did not bring into
motion. As Cattani makes clear, the
focus of the inquiry is on the event itself
rather than the injury. 69 N.J at 586
[355 A.2d 625). The force or power must
originate from sources other than the
injured party. [Id at 663, 498 A.24
1252].

[1] Specifically, under the Kane test, an
injured employee must demonstrate: (1)
that his or her injuries were not induced by
the stress or strain of the normal work
effort; (2) that he or she met involuntarily
with the object or matter that was the
source of the harm; and (3) that the source
of the injury itself was a great rush of
force or uncontrollable power. [lbid.

Applying this test, we held that none of
the mishaps in Kane constituted a traumat-
ic event. The first involved a police officer
who twisted his ankle and knee after step-
ping on an uneven piece of concrete. The
second involved a police officer who dam-
aged his knee when he stepped on a large
stone. The final mishap involved a police
officer who injured his wrist when he

provision. See N.JS.A. 18A:66-39. PFRS was
amended in 1964. PERS and TPAF were sim-
ilarly amended in 1966.



GABLE v. BOARD OF TRUSTEES

N.J. 1017

Cite as 537 A.2d 1012 (N.J. 1989)

struck the handle of a wrench as he at-
tempted to close a fire hydrant.

In Kane we also provided several illus-
trations of what constitutes a traumatic
event. For instance, a firefighter gradual-
ly affected by heat and flames while bat-
tling a blaze is not entitled to an accidental-
disability allowance. His injuries are part
of the stress or strain of the normal work
effort of a firefighter. Likewise, a fire-
fighter who strains his back lifting a heavy
ladder or who injures himself climbing onto
a fire truck to retrieve additional hose may
not receive accidental-disability benefits.
In contrast, a firefighter suffers a traumat-
ic event if he is thrown off the roof of a
building by a sudden explosion or a burst
of flames. His injuries are not part of the
stress or strain of normal duty but rather
the result of an involuntary mishap involv-
ing considerable force and power. Similar-
ly, a firefighter suffers a traumatic event
if he is struck by a falling beam or falls off
the top step of a tall ladder. Kane, supra,
100 N.J. at 663, 498 A.2d 1252.

In two recent opinions we explored the
parameters of the third prong of the Kane
test. Maynard v. Board of Trustees, su-
pra, 113 N.J. 169, 549 A.2d 1213, and Ci-
ecwisz v. Board of Trustees, 113 N.J. 180,
549 A.2d 1218 (1988), decided on the same
day, presented the question of whether a
slip-and-fall accident constitutes a traumat-
ic event. In Maynard a high school teach-
er slipped and fell on a polished floor in a
school hallway, striking her head on a
bench and landing on her back. The teach-
er was permanently disabled as a result of
that accident. In Ciecwisz a corrections
officer was permanently disabled after he
slipped and fell on some cooking oil spilled
purposely by two inmates.

We concluded that a slip-and-fall accident
does not constitute a traumatic event be-
cause it does not involve “a great rush of
force or uncontrollable power.” Ciecwisz,
113 N.J. at 182, 549 A.2d 1218; Maynard,
113 N.J. at 175, 549 A.2d 1213. As we
noted, “[i]n slip-and-fall cases, no force or
power originates anywhere except from the
person falling.” Ibid. Thus, we denied
accidental-disability benefits in both cases.

111

Unlike Maynard v. Board of Trustees,
supra, and Ciecwisz v. Board of Trustees,
supra, however, the instant case does not
require us to examine the third prong of
the Kane test. Here, the corrections offi-
cers clearly sustained injuries as a result of
“a great rush of force or uncontrollable
power.” Each incident was caused by a
violent external force—the actions of an
unruly inmate. This contrasts with May-
nard/Ciecwisz, where the parties merely
slipped and fell, the source of the force or
power causing injury coming about as the
result of their own conduct. Maynard,
supra, 113 N.J. at 175, 549 A.2d 1213.

Instead, the present case requires us to
explore the first two prongs of the Kane
test. Specifically, we must determine (1)
whether the injuries to Officers Gable and
Cook were not induced by the stress or
strain of their normal work effort, and (2)
whether they met involuntarily with the
object or matter that was the source of the
harm. Appellant, Board of Trustees, con-
tends that Officer Gable has failed to satis-
fy either prong. It argues similarly with
respect to Officer Cook. We disagree.

[2,3] The determination of what consti-
tutes the stress or strain of the normal
work effort requires a fact-sensitive in-
quiry. Appellant argues that it is part of
the stress or strain of a corrections offi-
cer's normal work effort to engage in mi-
nor scrapes and scuffles while attempting
to subdue fractious inmates. According to
appellant, this flows from the fact that the
essence of a corrections officer’s job is to
maintain order in a jail and control inmates.
Appellant asserts that because the inci-
dents resulting in respondents’ injuries
were the sort of minor “scuffles” that oc-
cur regularly in a jail environment, respon-
dents should be denied accidental-disability
benefits.

We disagree with appellant’s character-
ization of these incidents as mere “scuf-
fles.” Respondents were the victims of
violent physical assaults. In the Septem-
ber 1980 incident an inmate slammed a
heavy wooden chair across Gable’s back.
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In the August 1982 episode several individ-
uals piled on top of Gable after he was
wrestled to the floor by an unruly inmate.
For his part, Cook was propelled down a
narrow flight of stairs by a 185-pound-
plus prisoner.

These violent incidents are clearly distin-
guishable from the sort of commonplace
happenings that we determined in Kane
are part of the stress or strain of the
normal work effort: a police officer step-
ping on a stone; a firefighter climbing onto
a fire truck; a firefighter lifting a heavy
ladder. Rather, they are similar to our
examples of incidents that extend beyond
the stress and strain of normal job duties,
i.e., a fireman being blown off a roof, fall-
ing off the top step of a tall ladder, or
being struck by a falling beam.

We recognize that a corrections officer's
job is dangerous. There is always the pos-
sibility that he or she will be attacked
violently by an inmate. Likewise, a fire-
fighter might be struck by a falling beam,
blown off a roof, or fall from a tall ladder.
These occurrences, however, while occupa-
tional hazards, do not occur frequently
enough to constitute normal stress or
strain.  Although a corrections officer,
such as Gable or Cook, may realize that
there is a “potential that he or she will be
called upon to subdue an inmate, an officer
does not expect his or her daily routine will
normally involve being struck by an ag-
gressive or escaping inmate.” Gable, su-
pra, 224 N.J Super. at 428, 540 A.2d 908.

[4] We are equally unpersuaded by the
contention that respondents met “voluntar-
ily” with the objects that were the source
of their injuries. Merely by performing
their jobs, corrections officers do not “vol-
untarily” assume the risk of being assault-
ed by an unruly inmate.

Our previous decisions provide no sup-
port for appellant’s position that the “invol-
untary” prong of the Kane test should be
read broadly to encompass a general “as-
sumption of risk.” In Kane, supra, and
Maynard/Ciecwisz, supra, we considered
only whether the injured party actually set
in motion the object or source of his injury.
Thus, in Kane the Court denied aceidental
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disability benefits to a police officer who
voluntarily subjected his wrist to injury by
pounding his open palm against the handle
of a steel wrench. 100 N.J at 664, 498
A.2d 1252. In Maynard the Court stated
that a slip-and-fall accident, “by its very
nature, is not a voluntary occurrence.”
113 N.J. at 175, 549 A.2d 1213. In the
instant cases, Officers Gable and Cook
were the victims of sudden, violent as-
saults, instigated solely by the actions of
others.

(51 Policy reasons further support our
conclusion that the “involuntary” prong
should be read narrowly. We do not want
corrections officers to shy away from sub-
duing unruly inmates. Nor do we want to
discourage police officers from chasing
criminal suspects. If law-enforcement offi-
cers act cautiously, they will not get in-
jured—but they will also not be doing their
jobs properly, and the public will not be as
well protected.

Iv

In conclusion, we affirm the three prong
Kane test and hold that under that test the
incidents in question constitute traumatic
events. We find that it is not part of the
stress or strain of the “normal” work ef-
fort of a corrections officer to be violently
assaulted by an inmate. Corrections offi-
cers are not hired to be punching bags.
Moreover, respondents Gable and Cook
clearly met involuntarily with the object or
matter that was the source of the harm—in
this case, attacks by unruly inmates. F-
nally, the source of each injury was a great
rush of force or uncontrollable power. Un-
like slip-and-fall accidents, the source and
power leading to respondents’ injuries orig-
inated from a source other than the injured
party. Because respondents were perma-
nently and totally disabled as a result of a
traumatic event, we conclude that they are
entitled to receive accidental-disability re-
tirement benefits,

The judgments of the Appellate Division
are affirmed.
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fore Law Division. N.J.S.A. 34:15-15; R.
4:6-3; R. 4:25-1(b}4, 7).

Peter A. Piro, for defendant-appellant
(Haskins, Hack, Piro, O'Day, Merklinger &
Wallace, attorneys, Peter A. Piro, on the
brief).

Robert B. Blackman, for plaintiffs-re-
spondents (Salomon & Blackman, attor-
neys).

Before Judges GAULKIN, GRUCCIO
and D’ANNUNZIO.

The opinion of the court was delivered by

D’ANNUNZIO, J.AD.

Defendant (Interboro), a workers’ com-
pensation insurance carrier, appeals a judg-
ment in the amount of $110,000 entered
against it on a jury verdict in the Superior
Court, Law Division.

Plaintiff, Alfredo Cortes (Cortes), sus-
tained an injury arising out of and in the
course of his employment. Interboro was
the workers’ compensation carrier for
Cortes’ employer. Cortes’ claim against
Interboro was based on an alleged delay in
providing necessary medical treatment.
On appeal, Interboro’s sole contention is
that Cortes’ exclusive remedy was under
the Workers’ Compensation Act and, there-
fore, the Law Division lacked jurisdiction.!

Defendant injured his lower back in June
1981 in a lifting incident. He commenced
treatment under Dr. Fernand and returned
to work in August 1981, but in September
1981, his symptoms became exacerbated.
In October 1981, Fernand recommended a
CAT scan and sought authorization from
Interboro. In February 1982, Interboro au-
thorized a myelogram which was per-
formed in March 1982. In April 1982 Fer-
nand excised a herniated disc between L—4
and L-5.

Cortes’ symptoms worsened after the
surgery. Dr. Fernand, in November 1982,
was of the opinion that Cortes’ continuing

abeyance pending disposition of this action.



