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consider the evidence bearing on insanity in
assessing whether the State had met its bur-
den of proving beyond a reasonable doubt
every element of the offenses charged.

[10,111 The objection to the charge given
arises as one of plain error and the question
is whether the absence of the specific instruc-
tion was such that it was clearly capable of
producing an unjust result. R. 2:10-2. A
jury charge must be examined in its entirety.
State v. Ramseur, 106 N.J. 123, 280, 524 A.2d
188 (1987). “[Plortions of a charge alleged to
be erroneous cannot be dealt with in isolation
but the charge should be examined as a

_umwhole to determine its overall effect.”
State v. Wilbely, 63 N.J. 420, 422, 307 A.2d
608 (1973). A consideration of the instrue-
tion as a whole leads to the conclusion that
its entirety overcame any omission specifical-
ly to have better instructed the jury. Taken
as a whole, the instruction could not be un-
derstood to have foreclosed the jury’s full
and appropriate consideration of the evidence
of insanity in weighing whether the State had
met its burden of proof.

The Appellate Division having found no
other grounds to reverse the conviction, the
judgment of the Appellate Division is re-
versed and defendant’s conviction is reinstat-
ed. The matter is remanded to the Law
Division for resentencing in accordance with
the opinion of the Appellate Division.

For reversal and reinstatement—Chief
Justice PORITZ, and Justices HANDLER,
POLLOCK, GARIBALDI, O'HERN, STEIN
and COLEMAN-T.

Opposed—None.
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Governmental entities petitioned the
Public Zmployment Relations Commission
(PERC) to restrain binding arbitration of
_lgpgrievances in minor disciplinary actions
involving Civil Service employees. PERC
granted governmental entities’ petitions with
regard to police employees, but denied peti-
tions with regard to nonpolice employees.
Appeals were taken and consolidated. The
Superior Court, Appellate Division, Dreier,
P.JAD., held that: (1) amendment which
permitted binding arbitration of minor disci-
plinary actions involving public employees,
except State Police, applied retroactively to
the cases on appeal; (2) term “minor disci-
pline” as used in amendment included five-
day suspensions; (3) procedural matters that
were attendant to minor disciplinary action
could be submitted to binding arbitration; (4)
reassignment of township police officer was
not disciplinary action subject to binding ar-
bitratior; and (5) discharged provisional
county correctional officer could vindicate his
rights oaly in action in Law Division in lieu
of prerozative writs.

Ordered accordingly.

1. Labor Relations €48

Amendment to  Employer-Employee
Relations Act which permitted binding arbi-
tration as procedure to resolve minor disci-
plinary actions involving public employees,

except for State Police, applied retroactively
to disciplinary cases pending on appeal be-
fore Appellate Division, notwithstanding
contention by public employers that binding
arbitration provisions of collective bargain-
ing agreements had been negotiated with
expectation that they would not be enforced
under existing statute and common law.
N.J.S.A. 34:13A-5.3.

2. Labor Relations &=435.1

Term “minor discipline,” as used in sec-
tion of Employer-Employee Relations Act
which permits binding arbitration of minor
diseiplinary actions involving public employ-
ees, includes five-day suspensions, despite
statute’s definition of “minor disgklinem” to
mean suspension or fine of “less than five
days;” phrase “less than five days” was to be
construed as “five days or less” in order to
be consistent with Civil Service Act.
N.J.S.A. 11A:2-14, 34:13A-53.

3. Labor Relations ¢*435.1

Under Employer-Employee Relations
Act, public employer may submit to binding
arbitration procedural mattérs which are at-
tendant to minor disciplinary actions involv-
ing public employees. N.J.S.A. 34:13A-5.3.

4. Labor Relations ©=434.6

Reassignment of township police officer
was not disciplinary action and, therefore,
could not be subjected to binding arbitration
pursuant to Employer-Employee Relations
Act; however, challenged reassignment was
to be distinguished from union’s claim that
township should have posted position and
considered any applicant who may have vol-
unteered for assignment before it reassigned
officer. N.J.S.A. 34:13A-53.

5. Labor Relations ¢=434.6

Agsignment of employee within his or
her job classification is matter of manage-
ment prerogative unless it has been limited
by agreement or unless it is done to defeat
unit’s staffing rights.

6. Labor Relations ¢>434.6

Discharged provisional county correc-
tional officer could vindicate his rights, if
any, only in action in Law Division in lieu of
prerogative writs.
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_|zDREIER, P.JAD.

In six of these eleven consolidated cases,
public eraployers appeal from separate deci-
sions of the Public Employment Relations
Commission (“PERC”) declining to restrain
the binding arbitration of minor disciplinary
actions against Civil Service employees who
were not police officers. In two cases, public
ernployee organizations appeal from separate
PERC decisions restraining the binding ar-
bitration of minor diseciplinary actions
against police officers, Civil Service employ-
ees, and in one case from the dismissal of a
provisional corrections officer employee. In
the remsining two cases, the public employ-
ers appeal from PERC decisions restraining
arbitration in a police officer job-reassign-
ment dispute, and declining to restrain the
binding arbitration of certain pre-discipline
procedural matters in a2 minor disciplinary
action against a police officer Civil Service
employee. We have consolidated the cases
because they involve related issues of the
disposition of minor discipline cases of Civil
Service employees.

Principally at issue is whether a public
employer may submit a minor disciplinary
dispute involving Civil Service employees to
binding arbitration. Cases decided prior to a
recent amendment to N.J.S.A. 34:13A-5.3 in-
dicate that it may not. See L. 1996, c. 115,
§ 4, (effective January 9, 1997, 120 days fol-
lowing its approval on September 11, 1996).
Also at issue is whether a public employer
may subkmit to binding arbitration certain
procedural matters, the timeliness of a disci-
plinary charge and the necessity for a hear-
ing on that charge before guilt is determined,
attendant to a minor disciplinary action in-
volving a police officer who is a Civil Service
employee. Additionally, there is a question
as to whether these same rules apply to the
dismissal of a provisional employee or to an
ernployee’s reassignment, allegedly for :disci-
plinary reasons. Finally, there is an issue
concerning how to treat five-day suspensions,
since the new statute covers punishment for
“less than five days,” while the Civil Service
law defines a minor grievance as one of “five
days or less.” N.J.S.A. 11A:2-14 and 16.

_lzsl.  The Cases Presented

In each case, a governmental entity peti-
tioned PERC to restrain the binding arbitra-
tion of a grievance in a minor disciplinary
action involving a Civil Service employee. In
each case, the governmental entity and an
employee-representative organization had
previously entered into a collective negotia-
tions agreement that included a provision for
the binding arbitration of grievances. In
each case, the dispute centered chiefly upon
whether the governmental entity was legally
required to agree to such binding arbitration
of disciplinary grievances involving Civil Ser-
vice employees. A brief description of each
of the eleven cases follows in chronological
order.

In County of Mowmouth v. Communica-
tions Workers of America, A-3286-94T1, the
County imposed a three-day suspension on
an income maintenance worker for her al-
leged failure to meet deadlines, her low pro-
ductivity, and her excessive use of superviso-
ry time. The union filed a grievance, and the
County petitioned PERC for a scope of nego-
tiations determination, seeking to restrain
binding determination of the grievance. On
January 25, 1995, PERC refused to restrain
arbitration of the grievance.

In Township of Woodbridge v. Interna-
tional Brotherhood of Teamsters, Chauf-
feurs, Warehousemen, and Helpers of Amer-
ica, Local 469, A-3476-94T1, the Township
suspended a senior maintenance worker for
five days for his alleged insubordination, dis-
orderly conduct, neglect of duty, and willful
violation of work rules. The union filed a
grievance, and the Township petitioned
PERC for a scope of |aronegotiations determi-
nation to restrain binding arbitration. On
January 25, 1995, PERC denied the Town-
ship’s request to restrain arbitration.

In Township of Woodbridge v. Local 3044,
American Federation of State, County, and
Municipal Employees, A-34T7-94T1, the
Township suspended a principal clerk typist
for two days for alleged outbursts toward a
fellow employee. The typist filed a griev-
ance, and the Township petitioned PERC for
a scope of negotiations determination to re-
strain binding arbitration. On January 25,
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1995, PERC refused to restrain the arbitra-
tion.

In Township of Woodbridge v. Local 3044,
American Federation of State, County and
Mumnicipal Employees, A-3478-94T1, the
Township suspended a senior clerk typist for
three days for allegedly turning in incom-
plete and incorrect petty cash vouchers. The
union filed a grievance, and the Township
petitioned PERC for a scope of negotiations
determination to restrain binding arbitration.
On January 25, 1995, PERC denied the
Township’s request.

In Township of Woodbridge v. Local 3044,
American Federation of State, County and
Municipal Employees, A-3479-94T1, the
Township again disciplined the same clerk
typist, this time imposing a five-day suspen-
sion for allegedly talking back to the mayor.
She filed a grievance, and the Township peti-
tioned PERC for a scope of negotiations
determination to restrain binding arbitration.
On January 25, 1995, PERC refused to re-
strain arbitration.

In City of Orange Townmship v. Orange
FMBA Local No. 10, A-3480-94T1, the City
suspended a firefighter for four days for
allegedly feigning illness and for leaving his
house while on sick leave without first calling
the department. The firefighters’ union filed
a grievance, and the City petitioned PERC
for a scope of negotiations determination to
restrain binding arbitration. On January 25,
1995, PERC denied the City’s request to
restrain arbitration. This matter has been
settled by the parties, and the appeal has
been withdrawn.

In County of Hudson v. District 1199J,
NUHHCE, AFSCME, A-3483-94T1, the
County suspended a clerk typist for three
days for allegedly failing both to advise her
supervisor of her absence and to produce a
doctor’s note. The union filed a grievance,
and the County petitioned PERC for a scope
of negotiations determination to restrain
binding arbitration. On January 25, 1995,
PERC refused to restrain arbitration.

_lzsoIn County of Union v. Patrolmen’s Be-
nevolent Association, Union County Correc-
tions Officers, Local No. 199, Inc, A-3416-
94T1, the County terminated a provisionally

692 ATLANTIC REPORTER, 2d SERIES

appointed corrections officer for conduct un-
becoming a public employee. The officer’s
union filed a grievance, and the County peti-
tioned PERC for a scope of negotiations
determination to restrain binding arbitration.
On January 25, 1995, PERC granted the
County’s request to restrain arbitration.

In Township of South Brunswick v. South
Brunswick PBA Local 166, A-3418-94T1, a
police officer filed a grievance alleging that
the chief of police violated provisions of the
collective negotiations agreement by reas-
signing him to a different job on the police
force. Subsequently, the Township peti-
tioned PERC for a scope of negotiations
determination to restrain arbitration. On
January 25, 1995, PERC granted the Town-
ship’s petition to restrain binding arbitration
of the job-reassignment dispute.

In County of Hudson v. New Jersey State
Patrolmen’s Benevolent Association, Local
No. 51, A-4698-94T1, the County imposed
separate five-day and three-day suspensions
on a police lieutenant for, respectively,
threatening another police officer and for
refusing to follow a superior officer’s di-
rective. The union filed a grievance and the
County petitioned PERC for a scope of nego-
tiations determination to restrain arbitration.
On March 27, 1995, PERC granted the Coun-
ty’s request to restrain arbitration.

In Borough of Hopatcong v. PBA Local 49,
A-0371-95T5, the Borough suspended a po-
lice officer for two days for allegedly violat-
ing both a departmental rule concerning sick
and injury leave as well as a procedure con-
cerning job-related injuries. In the course of
imposing the suspension, the Borough was
alleged to have violated the employee’s pro-
cedural rights by failing both to bring
charges against him within forty-five days of
the culpable incident and to conduct a hear-
ing before imposing discipline. The union
filed a grievance, and the Borough petitioned
PERC for a scope of negotiations determina-
tion to restrain binding arbitration. On
March 27, 1995, PERC granted the Bor-
ough’s request to |sgirestrain arbitration of
the grievance to the extent that the Borough
either contested the merits of the two-day
suspension or sought to have an arbifrator sit
as a hearing officer. However, PERC “de-
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clined tc restrain arbitration to the extent
that the grievance claimed violations of the
officer’s procedural rights to have charges
brought within 45 days and to receive s
hearing oefore any discipline was imposed.”
On July 28, 1995, PERC also denied the
Borough's motion for reconsideration.

While the appeals were pending, we grant-
ed the motion of the State to appear as
amicus ciriae in the consolidated appeals and
the motions of the New Jersey State Lodge,
The Fra:ernal Order of Police and the New
Jersey State Policemen’s Benevolent (PBA)
to appea as amici curiae in A-3416-94T1, A-
3418-94T1, and A-4698-94T1.

As noted earlier, the principal question on
appeal is whether a minor disciplinary action
involving a Civil Service employee is arbitra-
ble. PERC answered this question in the
affirmative for non-police employees and in
the negarive for police employees.

Il. Historical Development

Case law interpreting the relevant statutes
before tae recent amendment to N.J.S.A.
34:18A-5.3 states clearly that PERC should
not have based its decisions on the distinetion
between police and non-police Civil Service
ernployees. Instead, the critical distinction
was between those employees who have Civil
Serviee status and those who do not. Civil
Service employees who are involved in a
minor disciplinary action could not have a
resulting grievance submitted to binding ar-
bitration, while non-Civil Service employees
could. State v. State Troopers Fraternal
Assm, 134 N.J. 393, 400-13, 634 A.2d 478
(1993).

Before the 1996 amendment, this dispute
centered on our Supreme Court’s interpreta-
tion of the 1982 “discipline amendment” to
N.J.S. A 34:13A-5.3, L. 1982, c¢. 1083, which is
part of the New Jersey Employer—-Employee
Relations. Act, N.J.S.A. 34:13A-1 to -29. Al-
though all of the PERC decisions and the
State | Troopers case were based on this
Act, the 1996 amendment so radically
changed the applicable law that we must
reanalyze the law in light of this change.

As originally enacted, N.J.S.A. 34:13A-5.3
required public employers to negotiate in
good faith with the majority representative

of public employees concerning “grievances
and terms and conditions of employment.”
L. 1968, c. 303, § 7. However, the Act did not
define what was meant by “terms and condi-
tions of employment” and did not specify
which terms were negotiable and which
terms were not. See State v. State Troopers
Fraternal Ass’n, supra, 134 N.J. at 401, 634
A2d 478. As a result of this lack of defini-
tions, courts were left to delineate on a case-
by-case basis whether specific subjects were
negotiable between public employers and
public employees. Id. at 401-08, 634 A.2d
478,

By 1981, case law had developed to the
point that the Appellate Division in State v.
Local 195, IFPTE, 179 N.J.Super. 146, 153,
430 A.2d 966 (App.Div.1981), certif. denied,
89 N.J. 433, 446 A.2d 158 (1982), and City of
Jersey City v. Jersey City Police Officers’
Benevolent Ass'n, 179 N.J.Super. 137, 138~
39, 430 A.2d 961 (App.Div.1981), certif de-
nied, 89 N.J. 433, 446 A.2d 158 (1982), had
construed N.J.S.A. 34:13A-5.3 to mean that
“no aspect of the disciplinary process be-
tween public employers and employees was
negotiable.” New Jersey Turnpike Auth. v.
New Jersey Turnpike Supervisors Ass'n, 143
N.J. 185,192, 670 A.2d 1 (1996).

The Legislature was evidently displeased
with these decisions because on February 1,
1982, Assembly Bill 706 was introduced for
the express purpose of overturning State v.
IFPTE. The Sponsors’ Statement accompa-
nying Assembly Bill 706 provided in perti-
nent part:

In June of 1981 the Appellate Division of
the State Superior Court, in State of New
Jersey v. Local 195 IFPTE and Local 518,
SEIU, 179 N.J.Super. 146, 430 A.2d 966,
ruled that disciplinary determinations did
not fall within the scope of mandatory
negotiations and that collective agreements
could not, therefore, provide for the sub-
mission to binding arbitration of contested
disciplinary actions.

This bill [Assembly Bill 706] would over-
turn that court ruling so as to give mean-
ing to the State Constitution’s guarantee of
the right of vpublic employees to

_less“present ... their grievances and pro-
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posals through representatives of their
own choosing” (Article I, paragraph
19).... The above amendments also em-
power public employers to negotiate bind-
ing arbitration procedures for disciplinary
disputes. . ..

After passage, Assembly Bill 706 was con-
ditionally vetoed by Governor Kean. In a
message to the Legislature dated May 3,
1982, the Governor specified those provisions
of the bill that triggered his veto. Pertinent
to this appeal, the Governor stated:

The bill [Assembly Bill 706] ... would
permit public employees with tenure or
civil service protection to negotiate for
binding arbitration of those minor disci-
plinary disputes which are not covered by
the tenure or civil service laws. I recom-
mend that changes in the disciplinary pro-
cedures involving employees with special
statutory protection be done in the context
of reviewing those statutes. The concern I
would like addressed in this bill is the
ability of those public employees who have
no special statutory protection to negotiate
for meaningful review of disciplinary ac-
tions. None of the changes I propose,
however, are intended to prevent negotia-
tion of internal disciplinary procedures
which do not result in binding arbitration
provided those procedures do not replace
any existing statutory mechanism.

Accordingly, 1 recommend that the bill
be amended to provide that contract provi-
sions for binding arbitration will not apply
to public employees who already have spe-
cial statutory protection and to provide
that the statutory appeal procedures shall
prevail over the contract ones.

Subsequently, the Legislature passed an-
other bill amending N.J.S.A. 34:13A-5.3, As-
sembly Bill 1383, which was also conditional-
ly vetoed by Governor Kean, as explained in
his message to the Legislature dated June
30, 1982.1 Thereafter, the Legislature reen-
acted Assembly Bill 706, thus passing the
“discipline amendment” and incorporating

1. Respondents in four of the consolidated ap-
peals make much of this second Assembly bill,
arguing that the New Jersey “Supreme Court
misstated the legislative history of the discipline
amendment” in its opinion in State v. State
Troopers Fraternal Ass’n, supra, 134 N.J. at 411-
12, 634 A.2d 478. A review of Assembly Bill
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the recommendations made by Governor

Kean in his veto messages. See L. 1982, ¢
103. These efforts are all explained in more
detail in State v. State Troopers Fraterrnal

Ass'n, supra, 134 N.J. at 412, 634 A.2d 478.

_J24To understand the effect of the 1996
amendments, we must again trace the history
of the statute and the case law interpreting
it. The “discipline amendment” to N.J.S.A.
34:13A-5.3 became effective on July 30, 1982.
N.J.S.A. 84:13A-5.3 then stated in pertinent
part:
In addition, the majority representative [of
the public employees] and designated rep-
resentatives of the public employer shall
meet at reasonable times and negotiate in
good faith with respect to grievances, dis-
ciplinary disputes, and other terms and
conditions of employment. Nothing herein
shall be construed as permilting negotia-
tion of the standards or criteria for em-
ployee performance.

Public employers shall negotiate written
policies setting forth grievance and disci-
plinary review procedures by means of
which their employees or representatives
of employees may appeal the interpreta-
tion, application or violation of policies,
agreements, and administrative decisions,
including disciplinary determinations, af-
fecting them, provided that such grievance
and disciplinary review procedures shall
be included in any agreement entered into
between the public employer and the rep-
resentative organization. Such grievance
and disciplinary review procedures may
provide for binding arbitration as a means
for resolving disputes. The procedures
agreed to by the parties may not replace
or be inconsistent with any alternate stat-
utory appeal procedure nor may they pro-
vide for binding arbitration of disputes
involving the discipline of employees with
statutory protection under tenure or civil
service lows. Grievance and disciplinary

1383 and the Governor’s resulting veto message
to the Legislature reveals, however, that there
was no misstatement by the Court, but rather a
tacit recognition that Assembly Bill 706, and not
Assembly Bill 1383, contained the principal con-
tent of the enacted amendments to N.J.S.A.
34:13A-5.3.
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review procedures established by agree-
ment hetween the public employer and the
represantative organization shall be uti-
lized for any dispute covered by the terms
of such agreement.
[Emphasis added. The underlined
phrases and sentences were added to
N.J.S.A. 34:13A-53 by the 1982 “disci-
pline amendment”].

Of particular significance to these appeals
is the amended statute’s explicit provision
that any disciplinary review procedures
agreed to by the parties in a collective nego-
tiations agreement may not “provide for
binding arbitration of disputes involving the
discipline: of employees with statutory protec-
tion under tenure or civil service laws.”
N.J.S.A 34:13A-53.

Despitz that explicit provision, within two
years of the passage of the discipline amend-
ment, this court determined that N.J.S.A.
34:13A-5.3, as then amended, still authorized
binding arbitration, but only of minor disci-
plinary actions involving Civil Service em-
ployees where there was no appeal mecha-
nism available under the Civil Service laws.
See Bergen County Law Enforcement
LzssGroup v. Bergen County Board of Chosen
Freeholdzrs, 191 N.J . Super. 319, 326-27, 466
A2d 963 (App.Div.1983), and Communica-
tions Workers of Am. v. Public Employment
Relations Comm™m, 193 N.J.Super. 658, 662,

the board or appeal pursuant to an alter-
nate appeal procedure where provided by a
negotiated contract provision. If an em-
ployee of a political subdivision receives a
suspenston or fine of five days or less, the
employee may request review under stan-
dards and procedures established by the
political subdivision or appeal pursuant
to an alternate appeal procedure where
provided by a megotiated contract provi-
sion.
[Emphasis added].

N.J.S.A. 11A:2-16 apparently was the Leg-
islature’s response to Governor Kean’s rec-
ommendation that the Civil Service statutes
be reviewed and reformed to provide for an
appeals mechanism for all disciplinary ac-
tions involving Civil Service employees. See
Conlon v. Middlesex Dept of Corrections,
278 N.J.Super. 401, 407, 651 A.2d 128 (Law
Div.1994) (where the court reached a similar
conclusion). Significantly, however, N.J.S.A.
11A:2-16 did not explicitly authorize binding
arbitration as an available appeals procedure
for State Civil Service employees.

In State v. State Troopers Fraternal Ass™n,
supra, the Court addressed the question of
“whether the so-called ‘discipline amend-
ment’ to N.J.S.A. 34:13A-5.3, L. 1982 ¢. 108,
obligated the New Jersey Division of State
Police ... to engage in collective

475 A2d 656 (App.Div.1984) (both found _]asenegotiations concerning procedures, in-

“highly questionable” in State v. State Troop-
ers Fraternal Ass'n, supra, 134 N.J. at 412~
13, 634 A.2d 478, as is more fully explained
nfra ).

Thereafter, in 1986, the Legislature passed
legislation repealing most of the Civil Service
laws and replacing them with a new Civil
Service Act, N.J.S.A. 11A:1-1 to 12-6. L.
1986, c¢. 112. Pertinent to this appeal, the
new Civil Service Act for the first time pro-
vided a statutory appeals procedure for Civil
Service employees involved in minor disci-
plinary actions, that is, disciplinary actions
where th2 penalty imposed on the employee
amountec: to a suspension of five days or less.
However, N.J.S.A. 11A:2-16 stated that:

[ilf a State employee receives a suspension

or fine of five days or less, the employee

may request review by the board under
standards and procedures established by

cluding binding arbitration, to review disci-
plinary determinations affecting state troop-
ers.” 134 N.J. at 395, 634 A.2d 478. The
Court answered that question in the nega-
tive, holding that “the Legislature did not
intend the discipline amendment to apply to
the State Police....” Id. at 418, 634 A.2d
478. The Court similarly determined that
the discipline amendment did not apply to
county Civil Service police officers because of
the statutory Civil Service appeals proce-
dures available to those officers. Id. at 413,
634 A.2d 478. Finally, after reviewing the
statutory bases underlying the discipline of
the State Police, who were not covered by
the Civil Service statutes, the Court deter-
mined that it could not “conceive that the
Legislature intended the discipline amend-
ment to apply to only the State Police and to
no other major police department in the



998 N.J.

State.” Id. at 418, 634 A.2d 478. According-
ly, the Court essentially refused to construe
the discipline amendment to compel the State
Police to submit to binding arbitration any
minor disciplinary actions involving the non-
Civil Service state troopers. Id. at 420, 634
A.2d 478.

Pertinent to the appeals before us, the
State Troopers Court stated by way of dic-
tum:

Although the issue is not before us, we

consider highly questionable the holdings

in Communications Workers of America,

AFL-CIO v Public Employment Rela-

tions Commission, 193 N.J.Super. 658, 475

A.2d 656 (App.Div.1984) and Bergen Coun-

ty Law Enforcement Group v. Bergen

County Board of Chosen Freeholders, 191

N.J.Super. 319, 466 A.2d 963 (App.Div.

1983), that the discipline amendment au-

thorizes binding arbitration of minor disci-

plinary actions for which no appeal les
under the Civil Service statutes. As not-
ed, Governor Kean’s conditional-veto mes-
sage concerning Assembly Bill 706 explicit-
ly had rejected the provisions of that bill
permitting negotiation for binding arbitra-
tion of minor disciplinary disputes not cov-
ered by the tenure or Civil Service laws,
recommending instead that such concerns
be addressed by amending the tenure and

Civil Service Statutes.?

[134 N.J. at 412-13, 634 A.2d 478.]

_|zs7While the State Troopers Court was
evidently aware of N.J.S.A. 11A:2-16, the
Court apparently did not view that statute as
authorizing the binding arbitration of minor
disciplinary disputes involving Civil Service
police or non-police employees. 134 N.J. at
41213, 634 A.2d 478. N.J.S.A. 34:13A-53,
as it then existed, specifically stated that the
“procedures agreed to by the parties” may
not “provide for binding arbitration of dis-
putes involving the discipline of employees
with statutory protection under tenure or
civil service laws.” According to the Court,
this statutory prohibition is very specific and

2. In Conlon v. Middlesex Dept. of Corrections,
supra, the court distinguished the Troopers Court
dictum expressing disapproval of the two Appel-
late Division cases by noting that the Supreme
Court “did not address N.J.S.A. 11A:2-16,” and
the “alternate appeal procedures” authorized by
that statute. 278 N.J.Super. at 407, 651 A.2d
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should have controlled under the rule that
specific statutory language prevails over gen-
eral.

In the cases before us, PERC cited Conlon
as well as the two Appellate Division deci-
sions rejected by the Supreme Court to con-
clude that the public employers in the seven
appeals involving mon-police Civil Service
employees were legally able to agree to sub-
mit the minor disciplinary actions at issue to
binding arbitration. In contrast, PERC con-
cluded in the three appeals involving Civil
Service employees who were police personnel
that the public employers lacked the legal
ability to agree to the binding arbitration of
minor disciplinary actions. PERC opined
that the Troopers Court had determined that
“the disciplinary amendment does not autho-
rize police officers to seek review of a disci-
plinary action through binding arbitration.”
In deciding those eleven cases, PERC rea-
soned that the critical distinction between
those Civil Service employees who could avail
themselves of the binding-arbitration appeal
procedure and those who could not was the
distinction between police and non-police per-
sonnel. In effect, PERC reasoned that, be-
cause the Troopers Court construed the dis-
cipline amendment in a case involving state
troopers, the Court’s restrictions on the
availability of binding arbitration as a dispute
resolution procedure applied only to police
personnel. ’

_oseA subsequent Supreme Court case, New
Jersey Turnpike Auth. v. New Jersey Turn-
pike Supervisors Ass’n, supra, indicated that
PERC was mistaken. There, the question
before the Court was “whether the imposi-
tion of employee discipline based on sexual
harassment in the workplace implicates mat-
ters of managerial prerogative and, there-
fore, disciplinary procedures established
through collective negotiations, including
binding arbitration, cannot be applied in such
a case.” 143 N.J. at 188, 670 A2d 1. In
partial answer to this question, the Turnpike

128. In effect, the Conlon court viewed the two
discredited Appellate Division cases as being sub-
sumed within NJ.S.A. 11A:2-16 and thus con-
trolling, despite the Supreme Court’s statement
to the contrary. Id. at 407, 410-11, 651 A.2d
128.
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Supervisors Court determined that the disci-
pline amendment to “N.J.S.A. 34:13A-5.3
clearly provides, consistent with the ex-
pressed intention of the Legislature, that
disciplinary procedures shall be subject to
collective negotiations and that those proce-
dures may inelude binding arbitration.” Id.
at 193, 670 A.2d 1. However, the matter did
not end with that determination. While
binding arbitration was an authorized appeal
procedure for public employees, according to
the Court, labor contracts providing for bind-
ing arbitration of disciplinary disputes eould
be deemad unenforeeable for certain employ-
ees. Id. at 194-95, 670 A.2d 1.

Pertinant to this appeal, the Turnpike Su-
pervisors Court explained: ‘
The Act [New Jersey Employer-Employee
Relations Act, N.J.S.A. 34:13A~1 to -29]
itself oxpressly addresses whether disci-
plinary procedures that are authorized as a
permissible subject of collective negotia-
tion, including binding arbitration, may be
deemed unenforceable. The Act, N.J.S.A
34:13A-5.3, specifically provides:
The procedures [relating to grievances
and disciplinary review] agreed to by the
parties may not replace or be inconsis-
tent with any alternate statutory appeal
procedure nor may they provide for
binding arbitration of disputes involving
discipline of employees with statutory
protection under tenure or civil service
laws.
Thus, under the Act an employer may
agree to submit a disciplinary dispute to
binding arbitration pursuant to the negoti-
ated disciplinary procedures, provided
those procedures neither replace nor are
inconsistent with any other statutory rem-
edy. If an aggrieved employee has an
alternstive statutory remedy against al-
leged "1njust discipline, then binding arbi-
tration of that grievance, otherwise autho-
rized as part of negotiated disciplinary
procedures, may not be invoked. See
State . State Troopers Fraternal Ass’n,
134 N.J. 398, 411-12, 634 A.2d 478 (1993)
(recogrizing that N.J.S.A. 34:13A-5.3 ex-
pressly prohibits binding arbitration of
disputes involving the discipline of em-
ployees with statutory protection under

tenure or civil service laws ). Thus, the
issue raised by this section of the Act is
_|zsswhether an alternative statutory appeal
remedy is available to challenge the impo-
sition of discipline based on an accusation
of sexual harassment.
{143 N.J. at 194-95, 670 A.2d 1 (empha-
sis added).]
The Tuwrnpike Supervisors Court therefore
concluded that the supervisor there had no
alternative statutory appeal remedy. Id. at
195, 670 A.2d 1.

In the appeals before us, except for the
Borough of Hopatcong case, the employees
are covered by the new Civil Service Act, and
they therefore have available the statutory
appeal remedy for minor disciplinary action
provided by N.J.S.A. 11A:2-16. That reme-
dy, before the recent amendment to N.J.S.A.
34:13A-5.3, had only one pertinent restric-
tion, as recognized by the Turnpike Supervi-
sors Court: there could be no binding arbi-
tration of a disciplinary action because
N.J.S.A. 34:13A-5.3 prohibited Civil Service
employees from availing themselves of that
remedy. Thus, under the Turnpike Supervi-
sors Court’s rationale, a contract term within
the collective negotiations agreement provid-
ing for binding arbitration would be unen-
forceable. 143 N.J. at 194-95, 670 A.2d 1.

If the new amendment was inapplicable to
these cases, PERC would have erred when it
determined that non-police Civil Service em-
ployees could have their minor disciplinary
disputes submitted to binding arbitration.
The reasoning expressed in both State
Troopers and Turnpike plainly indicates that
binding arbitration was not an available re-
view procedure for disciplinary actions in-
volving police or non-police Civil Service em-
ployees. Had the statute not been amended,
the non-police cases would have been re-
versed, and the police cases affirmed, be-
cause the arbitration remedy would have
been unavailable. The employees would
have been left to their remedies by judicial
actions in lieu of prerogative writs. See Cer-
mele v. Township of Lawrence, 260 N.J.Su-
per. 45, 4749, 615 A.2d 264 (App.Div.1992)
(applying N.J.S.A. 11A:12-16 in substantially
different circumstances). In short, if the
recent statutory amendment was inapplica-
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ble, we would have had no cause to proceed
beyond the Supreme Court’s statements in
State Troopers and Turnpike Supervisors.

_loolIL. The 1996 Act

On September 12, 1996, while these eleven
appeals were pending before us, PERC’s
counsel sent a letter informing this court that
legislation, part of the Law Enforcement Of-
ficer’s Protection Act (“Protection Act”),
amending N.J.S.A. 34:13A-5.3, had been
signed by the Governor on the previous day,
effective 120 days hence. On October 10,
1996, we received correspondence from the
attorney for Local 3044, AFSCME, providing
us with the Assembly Appropriations Com-
mittee Statement to A. 1836, which became
the Protection Act. The Statement described
the amendment of this section as a “clarifica-
tion” of the prior law. On January 31, 1997,
we received from PERC’s counsel a copy of
City of East Orange and PBA Local 16,
PERC No. 97-85, issued January 31, 1997,
interpreting the amendment as retroactive in
effect.

The Protection Act amended various exist-
ing statutes in addition to N.J.S.A. 34:13A-
5.3. See L. 1996, c. 115 (“Chapter 115”). Per-
tinent to these appeals, the Protection Act
amended N.J.S.A. 34:13A-5.3 by effectively
repealing much of the 1982 disciplinary
amendment to that statute. As amended by
the Protection Act, N.J.S.A. 34:13A-5.3 now
provides in the relevant section:

The procedures agreed to by the parties

may not replace or be inconsistent with

any alternate statutory appeal procedure
nor may they provide for binding arbitra-
tion of disputes involving the discipline of
employees with statutory protection under
tenure or civil service laws, except that
such procedures may provide for binding

arbitration of disputes involving the mi-

nor discipline of any public employees

protected under the provisions of section 7

of P.L.1968, c¢. 303 (C. 34:13A4-5.3), other

than [State Police] public employees sub-

ject to discipline pursuant to R.S. 5.3:1-

10.... For the purposes of this section,

3. Three of the appeals involve five-day suspen-
sions, while another involves a termination of
employment. As to the suspensions of precisely
five days, we discuss infra the apparent inconsis-
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minor discipline shall mean a suspension or
fine of less than five days unless the em-
ployee has been suspended or fined an
aggregate of 15 or more days or received
more than three suspensions or fines of
five days or less in one calendar year.

[L. 1996, c. 115, § 4 (emphasis added).]

[1] Asis apparent, the amended N.J.S.A.
34:13A-5.3 now permits binding arbitration
as a procedure to resolve minor disciplinary
actions involving employees such as all of
those in the present appeals. Moreover, be-
cause “minor discipline” is defined as less
than a five-day suspension, the amended
statute could be |so:applied to seven or ten of
the eleven present appeals.> The question is
whether such application should be allowed.

To determine whether a statute should be
applied prospectively or retroactively, our
duty is to ascertain the intention of the Leg-
islature. Twiss v. State, Dep’t of Treasury,
124 N.J. 461, 466-70, 591 A.2d 913 (1991).
The Supreme Court has “adopted a straight-
forward test to determine whether legislation
should be given prospective or retroactive
effect.” Bunk v. Port Auth. of N.Y. & N.J,
144 N.J. 176, 193, 676 A.2d 118 (1996). First,
a determination is made whether the Legisla-
ture intended to give the statute retroactive
application. Ibid. Second, if the Legislature
intended retroactive application, a determina-
tion is then made whether retroactive appli-
cation of the statute will result in an uncon-
stitutional interference with vested rights or
a manifest injustice. Ibid. “In applying this
test generally, there are three circumstances
that will justify a retroactive application of a
statute: (1) where the Legislature has de-
clared such an intent, either explicitly or
implicitly; (2) where the statute is curative;
and (3) where the expectations of the parties
warrant retroactive application.” In re D.C,
146 N.J. 31, 50-51, 679 A.2d 634 (1996).

Militating towards a prospective applica-
tion is the fact that the Legislature, just
prior to adopting the statute, changed its
effective date from the date of adoption to

tency between the wording of this section (“less
than five days”’) and N.J.S.A. 11A:2-14 and -16,
limiting civil service to suspensions or fines of
“five days or less.”
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120 days from that date. One could reason
that if the statute were to be applied retroac-
tively, there would be no basis for moving its
effective date ahead by four months. This
reasoning, however, would overlook the mul-
tiple provisions of Chapter 115. The Protec-
tion Act provided enhanced sentences for
murderers convicted of killing law enforce-
ment officers but who escaped the death
penalty; it amended the New Jersey Tort
Claims Act by extending immunities for law
_|zesenforcement officers lending good faith as-
sistance to accident victims; it required HIV
and AIDiS testing to protect law enforcement
officers; it established a training and equip-
ment furd for officers; and it required law
enforcement agencies to adopt internal af-
fairs guidelines. In all of these aspects, the
Act requred preparation for its implementa-
tion and thus might well be construed as
prospective, especially in view of the 120-day
postponenent of its effective date.

In two aspects, however, the Act affected
procedural protections for law enforcement
officers, one in the area of discipline in coun-
ties or municipalities that had not adopted
Title 11A. (Civil Service), and the other the
provisions amending the New Jersey Em-
ployer-Employee Relations Act here under
review. In these instances there was no
statemen: that the Act’s provisions should
not supersede any existing contractual agree-
ments. To the contrary, the Committee
Statement both times expressly provided
that the amendments clarified the existing
law. With respect to the section here under
review, the statement provided that the Act
would:

(7) Clarify that, by agreement with the
employer, binding arbitration may be
adopted as a procedure for disputes involv-
ing minor discipline for all public employ-
ees (ircluding law enforcement officers)
protectzd under the “New Jersey Employ-
er-Employee Relations Act,” P.L.1941; c.
100 (C. 34:13A~1 et seq.), except for mem-
bers and officers of the State Police.

4. Incidentally, this latter section, now N.J.S.A.
40A:14-181, stated in this instance that such
guidelines “‘shall not supersede any existing con-

[Assembly Appropriations Committee

Statement to A. 1836 dated June 13,

1996].
In what apparently is the only legislative
history, we thus see a statement that the
amendatory language is curative; it clarifies
the Legislature’s intention concerning the
original Aect, notwithstanding the common
law development to the contrary.

In addition to this legislative commentary
on the amendment, we have been provided
with PERC’s decision in City of East Orange
and PBA Local 16, PERC No. 97-85 (Janu-
ary 31, 1997). _[s03In this decision, PERC
passed upon minor discipline, a one-day sus-
pension and a four-day suspension, given to
two officers by the City of East Orange. In
scope arbitration, not considering the con-
tractual arbitrability or merits of the griev-
ances, PERC first recognized the 1993 Su-
preme Court decision in State Troopers and
the subsequent passage of Chapter 115
amending N.J.S.A. 34:13A-5.3. In that case,
as in the ones before us, PERC then noted
that the grievances and demand for arbitra-
tion had been pending before the effective
date of the new amendment. It referred to
the treatment by this court of the previous
amendment to section 5.3 as “ameliorative or
curative” and thus warranting retroactive ap-
plication. Communications Workers v. Pub-
lic Employment Relations Comm’n, 193
N.J.Super. 658, 475 A.2d 656 (App.Div.), cer-
tif. denied as to two of the five consolidated
appeals, 99 N.J. 169, 190, 491 A.2d 678
(1984), disapproved on other grounds in
State Troopers, 134 N.J. 393, 634 A.2d 478
(1993). PERC quoted our statement:

‘Where the parties have sought the favored

remedy of arbitration as the means of dis-

pute resolution, the fact that the earlier
law thwarted these expectations should not
preclude us from applying the Legisla-
ture’s ameliorative action to all pending
cases.

[193 N.J.Super. at 664, 475 A.2d 656).

Even without reference to the legislative his-
tory we have just cited, PERC, the agency in
whom the Legislature reposed the confidence

tractual agreements.” Thus, when the Legisla-
ture did not want part of this amendment to
affect existing contracts, it so stated.
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to administer the statute, construed the
amendment to have retroactive effect.

The various public employers argue that
the contraets which provided for binding ar-
bitration were negotiated against the then-
existing statute and common law. Thus,
they claim, vested rights are adversely af-
fected if we construe this statute as retroac-
tive. We have just analyzed the state of the
law as it existed prior to the amendment and
we agree, based upon State Troopers and
Turnpike Supervisors, that it precluded
binding arbitration of minor discipline. Yet,
attorneys negotiating labor agreements
might also have found the law to have been
unsettled. The Supreme Court’s statements
on the subject were expressly dicta,'_]_g_mthere
were then existing two Appellate Division
decisions and a Law Division decision holding
to the contrary; and the statute and prior
legislative history were somewhat ambigu-
ous. It appears disingenuous for parties who
have negotiated into their agreements provi-
sions for binding arbitration now to say, after
the binding arbitration is expressly autho-
rized by statute, that they had not intended
that these provisions of their agreement
would be enforceable. We could well impute
an intention on the part of employers and
unions alike that they would comply with
such binding arbitration if and when it was
permitted by law. Furthermore, the same
language in their contracts would become
effective 120 days following the adoption of
the statute even if the statute’s effect were
deemed prospective as opposed to retroac-
tive.

Lastly, the aim of the Legislature in enact-
ing Chapter 115, L. 1996, as stated in the
title to the Act, was to protect law enforce-
ment officers. We ean divine no reason why
the Legislature would state that it was clari-
fying the prior law yet withhold the protec-
tion of the Act from officers (or other public
employees covered by this amendment)
whose claims had matured prior to 120 days
following the adoption of the Act. It appears

5. We have not lost sight of the principle that
“statutes generally should be given prospective
application.” In re D.C., supra, 146 N.J. at 50,
679 A.2d 634; Phillips v. Curiale, 128 N.J. 608,
615, 608 A.2d 895 (1992). As noted, however,
we have determined that the purpose of this
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to us that the Legislature would not have
intended that employees such as those whose
claims are before us should be forced into
separate Law Division actions in lieu of pre-
rogative writs, with attendant costs, in order
to review suspensions of one through five
days. We therefore determine that the ef-
feet of the amendment of N.J.8.4. 34:13A-5.3
is retroactive and governs the cases before
us.?

J_g_gsIV. Inconsistent “Five
Day” Language

[2] As we noted earlier, there is an obvi-
ous problem dealing with the language incon-
sistencies between this Act and the Civil
Service Act, N.J.S.A 11A:2-14 to -16.
While Chapter 115 is applicable to minor
discipline of “less than five days,” the cited
Civil Service sections apply to suspensions or
fines of “five days or less.” We see this as
nothing more than a drafting error since the
obvious intention of the new amendment was
to permit the minor discipline for all public
employees (with the exception of State Po-
lice) to be subject to binding arbitration.
The additional language of the exception
where an employee has received an aggre-
gate of fifteen days suspension or more than
three minor suspensions (correctly employing
the “five day or less” language) or fines in a
year was clearly meant to track the same
language in N.J.S.A. 11A:2-14.

It would make no sense for Civil Service
employees to have the right of appeal for
suspensions of six days or more and all pub-
lic employees to have the right of binding
arbitration for suspensions of four days or
less, but to require that suspensions of pre-
cisely five days be left in a limbo relegated to
actions in lieu of prerogative writs. We will
therefore construe the language of “less than
five days” as “five days or less” in accordance
with our understanding of the Legislature’s
obvious intention. In the event we have
misconstrued the Legislature’s intention, the
Legislature can, of course, by amendment

amendment and the legislative history evince a
contrary legislative intent. See Dewey v. R.J.
Reynolds Tobacco Co., 121 N.J. 69, 95, 577 A.2d
1239 (1990) (citing Pennsylvania Greyhound
Lines v. Rosenthal, 14 N.J. 372, 381, 102 A.2d
587 (1954)).
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reimpose this gap for suspensions of precise-
ly five days.

V. Procedural Application

[3] We have left open an issue in Bor-
ough of Hopatcong v. PBA Local 49 relating
to the arvitration of procedural matters. As
noted, we have interpreted the new amend-
ment to N.J.S.A. 34:13A-5.3 as permitting
agreed binding arbitration to resolve dis-
putes involving minor discipline. We further
note that in New Jersey Turnpike Authority
0. New Jersey Turnpike Supervisors Assn,
supra, 143 N.J. at 195, 670 A.2d 1, the Court
did not distinguish between the procedural
and nonprocedural aspects of | ssthe disciplin-
ary action when describing the statutory pro-
hibition against binding arbitration. The
same should be true if the arbitration is
permitted.

In fact, this procedural inclusion was also
the decision not only in Borough of Hopat-
cong v. PBA Local 49, from which this appeal
was taken, but also in PERC’s decision in
City of Fast Orange & PBA Local 160, su-
pra, in which PERC stated that the union’s
allegation that “the City committed proce-
dural violations when conducting the hear-
ings would still be mandatorily negotiable
and legally arbitrable even if the new legisla-
tion were not retroactive,” citing Bethlehem
Tp. Bd. of Educ. v. Bethlehem Tp. Educ.
Ass’n, 91 N.J. 38, 449 A.2d 1254 (1982); Lo-
cal 195, IFPTE v. State, 88 N.J. 393, 443
A.2d 187 (1982). In the City of East Orange
case, PERC concluded “that procedures re-
lated to the timeliness of disciplinary charges
and the holding of a hearing before guilt is
determined are mandatorily negotiable so
long as they do not conflict with the proce-
dures established by N.J.S.A. 40A:14-147 et
seq.” Wea note parenthetically that PERC
cited the Borough of Hopatcong case now
before us as authority for this proposition.
PERC has personnel and procedures in place
to dispose: of these procedural claims expedi-
tiously without forcing the parties into piece-
meal litigation. We therefore determine that
procedurzl as well as substantive issues re-
lating to minor discipline can be referred to
PERC.

VI. Disciplinary Transfers

[4,5] In Township of South Brunswick v.
South Brunswick PBA Local 166, the munic-
ipal action involved a transfer of an officer
allegedly for disciplinary reasons, a motive
denied by the municipality. The assignment
of an employee within his or her job classifi-
cation is a matter of management preroga-
tive unless it has been limited by agreement,
Local 195, IFPTE v. State, 88 N.J. 393, 417,
443 A.2d 187 (1982), or unless it is done to
defeat the unit’s staffing rights. We see
nothing in this agreement infringing on this
prerogative. The issue, therefore, is not one
of discipline at all.

_Lg_que distinguish the reassignment from
the union’s claim that the Township should
have posted the position and considered any
applicant who may have volunteered for the
assignment before it reassigned the officer.
This is precisely the distinction made by
PERC in its decision issued January 25,
1995. In this case, it appears that the officer
actually received a pay raise because of the
transfer occasioned by the early retirement
of several police officers, and the transfer
was made only after the recommendation of a
staff committee. The change in work hours
was incidental to the transfer. The only
assertion the officer made that would indi-
cate that the transfer was disciplinary was
that it might have been in retaliation for
union activities. If this were so, the case
would not be one of discipline, but rather, as
indicated by PERC, the possible basis of an
unfair labor practice charge. As this is not a
case of discipline to be governed by the
previous discussions, we summarily affirm
PERC’s decision which was not arbitrary,
capricious or unreasonable and was sup-
ported by substantial credible evidence.
Campbell v. Department of Civil Serv., 39
N.J. 656, 562, 189 A.2d 712 (1963).

VII. Disciplinary Dismissal of
a Provisional Employee

[6] The other aberrant case involves the
appeal of PBA Local 199 from the PERC
decision restraining arbitration of its claim
against the County of Union for the dismissal
of a provisional correctional officer. The dis-
charge apparently was based upon an off-
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duty incident. In its decision of January 25,
1995, PERC correctly interpreted the law as
it existed at that time, namely that the earli-
er statutory amendment did not apply to
police officers. The new amendment pursu-
ant to Chapter 115, L. 1996 amended the
statute so that an agreement “may provide
for binding arbitration of disputes involving
the minor discipline of any public employ-
ees.” Minor discipline, however, is defined
(subject to the minor judicial surgery noted
earlier) as “suspension or fine of less than
five days....”

The dismissal of this provisional employee
may or may not have been in breach of a
contractual right, but it was not the imposi-
tion |pgs0f a “suspension or fine of less than
five days,” or even of “five days or less.”
But this provisional employee is not protect-
ed by the provisions of the Civil Service law,
even as the County’s guidelines might be
affected by the newly-enacted N.J.S.A
40A:14-181. His rights, if any, can be vindi-
cated only in an action in the Law Division in
lieu of prerogative writs. See Cermele v.
Township of Lawrence, supra, 260 N.J.Su-
per. at 4849, 615 A.2d 264. The provisional
officer should not be prejudiced by attempt-
ing to seek a right of appeal to the Depart-
ment of Personnel and to this court. The
matter may be transferred to the Law Divi-
sion upon a motion by the employee pursuant
to R. 1:13-4(a) or (b) filed within thirty days
of the date of this opinion.

VIII. Conclusion

In conclusion, we reiterate: The City of
Orange Township matter has been settled.
In the South Brunswick PBA Local 166 mat-
ter, the sole issue before PERC will be to
determine if the reassignment should have
been posted to develop a list of volunteers.
The Union County matter is dismissed, sub-
ject to a motion to transfer the claim to the
Law Division. As to the balance of the
cases, we determine for the reasons stated
that the cases in which PERC found, albeit
on different grounds, that it had jurisdiction
to review the petitions, the decisions are
affirmed. The decisions involving non-police
employees, where PERC determined it had
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no jurisdiction, are reversed. These cases
are remanded to PERC for further proceed-
ings.
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Attorneys who were dismissed by plain-
tiffs in employment discrimination case filed
motion seeking hearing on apportionment of
attorney fees. The Superior Court, Law Di-
vision, Essex County, found that in absence
of executed agreement, attorneys could not
support their application for any fee, even on
quantum meruit basis. Attorneys appealed.
The Superior Court, Appellate Division,
Long, P.JAD., held that: (1) attorneys did
not have valid contingent fee agreement with
plaintiffs; but (2) attorneys’ failure to comply
with contingent fee rule did not bar recovery
of attorney fees on quantum meruit basis;
and (3) plaintiffs were not entitled to attor-
ney fees under frivolous litigation statute.

Affirmed in part; reversed and remand-
ed in part.
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Attorneys did not have valid contingent
fee agreement with plaintiffs to represent



