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stantial amount of money to construct the
cabana, a significant portion of those ex-
penditures were incurred after defendants
received actual notice that the structure
was prohibited.  In addition, plaintiffs es-
tablished that the cabana substantially in-
terferes with the enjoyment of their prop-
erties.  Plaintiff Joel Steiger testified that
the cabana is so close to his swimming pool
that it blocks breezes from that direction.
The cabana also has a picture window
which directly faces his pool.  Therefore,
we are unable to conclude that the cost of
removal of the cabana is so disproportion-
ate to plaintiffs’ loss of the full enjoyment
of their properties that a court should
decline to grant plaintiffs this relief.  See
Gilpin v. Jacob Ellis Realties, Inc., 47
N.J.Super. 26, 34, 135 A.2d 204 (App.Div.
1957) (‘‘[A] mere disproportion between
the harm to the defendant and the benefit
to the plaintiff [in granting a mandatory
injunction to enforce a restrictive cove-
nant] will not warrant a refusal of such
relief, where it is the sole reason offered
by the defendant for the refusal, unless the
disproportion is gross or of considerable
magnitude.’’);  see also Lizak v. Faria, 96
N.J. 482, 499–500, 476 A.2d 1189 (1984);
Blaine v. Ritger, supra, 211 N.J.Super. at
655–56, 512 A.2d 553.

Accordingly, the judgment dismissing
plaintiffs’ complaint is reversed and the
case is remanded to the trial court for
entry of a judgment requiring defendants
to remove the cabana.
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School district’s former athletic di-
rector brought defamation action against
teachers’ union, its employee, and coaches
who complained of sexual harassment and
discrimination by director. The Superior
Court, Law Division, Morris County, de-
nied summary judgment motion by union
and employee. Their appeal was permitted.
The Superior Court, Skillman, J.A.D., held
that: (1) director was ‘‘public official’’ re-
quired to show actual malice, and (2) he
was entitled to additional discovery on
malice issue prior to ruling on summary
judgment motion.

Affirmed and remanded.
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1. Libel and Slander O48(1)
To establish the applicability of the

actual malice standard in a defamation ac-
tion, the defendant must show that the
plaintiff is a public official or limited pur-
pose public figure.

S 5392. Libel and Slander O48(2)
School district’s athletic director was

‘‘public official’’ required to show actual
malice in defamation action against teach-
er’s union and union employee responsible
for handling sexual harassment and dis-
crimination complaints about director; the
director administered a substantial budget,
supervised approximately 60 coaches and
other employees, and spoke at booster club
meetings and various other community
functions, and the performance of high
school athletic teams is often a matter of
substantial public interest within a commu-
nity.

 See publication Words and Phrases
for other judicial constructions and
definitions.

3. Libel and Slander O51(5)
A public official or limited purpose

public figure cannot show ‘‘actual mal-
ice’’ merely by presenting evidence that
a defendant negligently published a de-
famatory statement without conducting
an adequate investigation concerning its
truthfulness or that a defendant has ex-
hibited hostility towards him.

 See publication Words and Phrases
for other judicial constructions and
definitions.

4. Libel and Slander O51(5)
Alleged statement by teacher’s union

employee indicating desire to remove
school district’s athletic director from his
position and expressing satisfaction over
the anticipated accomplishment of the goal
did not indicate actual malice for allegedly
defamatory statements about director; the
statement was equally consistent with em-
ployee’s belief in the truthfulness of the
allegations of sexual discrimination and
harassment by the director.

5. Judgment O186
School district’s former athletic di-

rector who was required to show actual

malice in a defamation action was entitled
to additional discovery prior to a ruling on
a summary judgment motion by a teach-
er’s union and union employee responsible
for handling sexual harassment and dis-
crimination complaints about the director;
the director was at least entitled to depose
participants of meeting between union em-
ployee and the athletic department’s fe-
male members who complained about al-
leged harassment and discrimination, and
he was entitled to discovery concerning the
employee’s S 540role in the dissemination of
letters to the media or other outside par-
ties.

Richard A. Friedman, Newark, for de-
fendants–appellants (Zazzali, Zazzali, Fa-
gella & Nowak, attorneys;  James R. Zaz-
zali and Mr. Friedman, on the brief).

Edward J. Bilinkas, Fairfield, for plain-
tiff–respondent (Lorber, Schneider, Nuzzi,
Bilinkas & Mason, attorneys;  Mr. Bilin-
kas, of counsel;  Lisa Chadwick Thompson,
on the brief).

Before Judges HAVEY, SKILLMAN
and PAUL G. LEVY.

The opinion of the court was delivered
by

SKILLMAN, J.A.D.

This interlocutory appeal involves sum-
mary judgment practice in defamation
cases.

Plaintiff Ron Standridge is the former
athletic director of the Roxbury school dis-
trict.  Defendant New Jersey Education
Association (NJEA) is the collective nego-
tiating representative of the teachers em-
ployed by the district, and defendant Al
Ramey is a ‘‘Uniserv Representative’’ em-
ployed by NJEA. Ramey’s duties include
the representation of local education asso-
ciations and their members in connection
with complaints about working conditions
and claims of sexual discrimination and
harassment.
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According to Ramey, defendant Kristen
Sieka, an athletic trainer at Roxbury High
School, called him sometime during the
1994–95 school year to complain that plain-
tiff was spreading rumors about her sex
life and harassing her in the workplace.
At that time, Ramey advised Sieka to con-
tact the ‘‘local affirmative action officer’’
and file a grievance with the Roxbury
Board of Education (the Board).

According to Ramey, the next time he
received any information relating to plain-
tiff was in February 1997, when Deana
Luchs, the Vice President of the Roxbury
Education Association, advised him S 541that
the female coaches under plaintiff’s super-
vision were being subjected to harassment
and discriminatory treatment.  As a result
of this conversation, on March 25, 1997,
Ramey met with Luchs, various other rep-
resentatives of the Roxbury Education As-
sociation, Sieka and three female coaches,
defendants Jane Siems, Barbara Reu and
Stacey Johnston.  According to Ramey,
Sieka complained that plaintiff had made
prurient comments about her sex life,
‘‘physically bothered’’ her and said that
‘‘she could get whatever she wanted by
batting her eyes.’’  Sieka also told Ramey
that she received a telephone call late one
night in which the caller simply breathed
into the phone.  After the call, she used
her telephone’s star-sixty-nine feature,
which revealed that the call came from the
Roxbury Athletic Department.  In addi-
tion, Sieka gave Ramey a copy of a memo
from the principal of Roxbury High School
to plaintiff, which stated:

I recently had a conversation with Mr.
Tim O’Brien, Director of Personnel, Ad-
ministration, and Curriculum regarding
your professional relationship with Kris-
ten Sieka, Athletic Trainer at Roxbury
High School.

As a result, you are not to have any
written, verbal, or personal contact with
her for the remainder of the school year.
As you are aware, I have been directed
to complete her formative and summa-
tive evaluations.  Therefore, if you have
concerns regarding her job performance,
continue to address them in written

form to me, and I will discuss them with
Ms. Sieka.

Thank you for your cooperation.

Siems allegedly told Ramey during the
meeting that plaintiff said ‘‘something TTT

to the effect that women coaches didn’t
deserve what men coaches did because
they didn’t work as hard or couldn’t pro-
duce as well.’’  The female coaches also
alleged that plaintiff favored the male
coaches in various ways, including giving
them preferential schedules for teaching
assignments, larger budgets and greater
access to the gymnasium and other facili-
ties.  Ramey indicated that the meeting
concluded with an agreement that he
would write to plaintiff and demand that
he cease his improper conduct and also
inform the Board that a sexual discrimina-
tion and/or harassment complaint would be
filed if plaintiff continued such conduct.

S 542In accordance with this agreement,
Ramey sent two letters, both dated March
27, 1997, which form the basis of this
defamation action.  One letter, which was
sent to plaintiff, with copies to the superin-
tendent of schools and the principal of
Roxbury High School, stated in pertinent
part:

A significant number of complaints have
come to my office from members of the
physical education department and ath-
letic coaching staff regarding your be-
havior toward and treatment of them.
Specifically there are rather compelling
and serious allegations of sexual harass-
ment, gender discrimination and unfair
treatment.
I am fully aware that several grievances
and affirmative action complaints have
been lodged against you.  It has been
established that you have been relieved
of your duties as evaluator of several
female employees and have most recent-
ly been ordered to refrain from ‘‘any
written, verbal, or personal contact TTT’’
with at least one member of your de-
partment.
I am currently launching a full-scale in-
vestigation into these allegations and at
this moment I am authorizing NJEA
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legal services to provide assistance to
our members who have experienced
your illegal, immoral and unprofessional
behavior.  I must state to you as direct-
ly as I can that the actions attributed to
you are unacceptable and that we will
spare no expense to pursue legal action
against you if you continue to harass or
discriminate against any of the employ-
ees under your authority.  I will do all
in my power to protect the members of
the Roxbury Association including con-
tact with the Morris County prosecutor’s
office if necessary.
I have also learned that current and
former building and district level admin-
istrators are aware of these charges and
have directed you to desist.  I must
encourage you to follow the directives of
these administrators.  Failure to do so
could result in serious legal and financial
liabilities to you and to the district.

The second letter, which was sent direct-
ly to the superintendent of schools, stated:

It is with great regret that I must write
to you on behalf of the Association and
the female members of the Physical Ed-
ucation Department.  As you are al-
ready aware, there have been several
grievances and affirmative action com-
plaints filed against Mr. Ron Standridge,
the athletic director.
I have been asked to investigate this
situation and I am very concerned at the
mounting evidence of discrimination
against female teachers and coaches, al-
legations of sexual harassment and other
alleged unfair treatment.  I can assure
you that the NJEA takes these cases
very seriously and I am presently autho-
rizing legal services to begin possible
proceedings against Mr. Standridge.
We are disappointed that your office has
allowed this intolerable situation to
progress to this point.
I must advise you that under current
case law, the Roxbury School District
and you as Superintendent can be held
liable if evidence of illegal harassment is

S 543brought to your attention and nothing
is done to remedy the situation.  If you
cannot control the behavior of this ad-
ministrator you will leave me no alterna-
tive but to seek legal action to stop him
from harassing and discriminating
against female employees under his su-
pervision.  If forced to act in this man-
ner, we will also hold the district respon-
sible for its failure to respond to our
numerous complaints on record for more
than a year.
I am very aware that current and for-
mer building and district level adminis-
trators share our concern for the safety
and well being of the female employees
in Roxbury.  The Association is seeking
your assurances that this behavior will
cease and that these employees will be
protected.  We anxiously await your re-
ply to our request for action.
The alarm is sounding.  I can only hope
that someone will hear it!

Within a short time after receiving these
letters, the superintendent of schools rec-
ommended to the Board that plaintiff, who
did not have tenure, should not be reap-
pointed for the following school year.  By
a five to four vote, the Board subsequently
decided not to reappoint plaintiff.

This defamation action followed.  Plain-
tiff’s amended complaint names as defen-
dants not only Ramey, the NJEA, Sieka,
Siems, Reu and Johnston, but also the
Roxbury Education Association, two offi-
cers of the Roxbury Education Associa-
tion 1 and the former Roxbury Superinten-
dent of Schools.

After Ramey’s and plaintiff’s depositions
had been completed, but before plaintiff
had an opportunity to depose Sieka, Siems,
Johnston and Reu, Ramey and the NJEA
moved for summary judgment.  The trial
court denied the motion in a brief oral
opinion.  The court indicated that it would
assume plaintiff was a ‘‘public official’’ or
‘‘public figure’’ and consequently that he

1. On February 6, 1998, plaintiff’s complaint
was consolidated with a sex discrimination

complaint which Sieka, Siems, Johnston and
Reu have filed against plaintiff and the Board.
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would have to show ‘‘actual malice’’ to pre-
vail.  However, the court concluded that a
witness’s statement that he had overheard
Ramey say, ‘‘We got him.  I got it to the
press, forget the fliers.  He’s finished,’’
was sufficient to satisfy this standard.
The court stated that ‘‘[v]iewing this state-
ment in the light most favorable to the
plaintiff, it certainly inferentially could be
found that Ramey S 544was acting with oth-
ers to defame Standridge, getting matters
which should have been confidential or at
least for the eyes of the persons that need-
ed to see them to make administrative
decisions to the press.’’

We subsequently granted a motion by
Ramey and the NJEA for leave to appeal
from the order denying their motion for
summary judgment.  After a full review of
the record, we have concluded that the
motion for summary judgment was prema-
ture.  Accordingly, we affirm the denial of
this motion.

[1] The threshold issue in this appeal
is whether plaintiff’s defamation claim is
governed by the standard of ‘‘actual mal-
ice,’’—that is, whether plaintiff must show
by clear and convincing evidence that de-
fendants’ alleged defamatory statements
were made with ‘‘knowledge’’ of their falsi-
ty or with ‘‘reckless disregard’’ for their
truth or falsity.  New York Times Co. v.
Sullivan, 376 U.S. 254, 279, 84 S.Ct. 710,
726, 11 L.Ed.2d 686, 706 (1964).  To estab-
lish the applicability of the actual malice
standard, a defamation action defendant
must show that the plaintiff is a ‘‘public
official,’’ id. at 279–80, 84 S.Ct. at 726, 11
L.Ed.2d at 706, ‘‘public figure,’’ Curtis
Publ’g Co. v. Butts, 388 U.S. 130, 154, 87
S.Ct. 1975, 1991, 18 L.Ed.2d 1094, 1111
(1967), or ‘‘limited purpose public figure,’’
Gertz v. Robert Welch, Inc., 418 U.S. 323,
351, 94 S.Ct. 2997, 3012, 41 L.Ed.2d 789,
812 (1974).  In addition, our Supreme
Court has held that, as a matter of state
common law, the actual malice standard
also governs a defamation claim by a per-
son ‘‘who has voluntarily and knowingly
engaged in conduct that one in his position
should reasonably know would implicate a

legitimate public interest, engendering the
real possibility of public attention and
scrutiny.’’  Sisler v. Gannett Co., 104 N.J.
256, 274, 516 A.2d 1083 (1986).

Our courts have taken an expansive view
of the types of government employees who
qualify as ‘‘public officials.’’  See, e.g., Cos-
tello v. Ocean County Observer, 136 N.J.
594, 613–14, 643 A.2d 1012 (1994) (police
lieutenant);  Vassallo v. Bell, 221 N.J.Su-
per. 347, 361–64, 534 A.2d 724 (App.Div.
1987) (building inspector);  S 545Eadie v.
Pole, 91 N.J.Super. 504, 508, 221 A.2d 547
(App.Div.1966) (tax assessor).  For exam-
ple, the Court in Costello stated:

The ‘‘ ‘public official’ designation ap-
plies at the very least to those among
the hierarchy of government employees
who have, or appear to the public to
have, substantial responsibility for or
control over the conduct of governmen-
tal affairs.’’

TTTT

As a police lieutenant, Costello’s re-
sponsibilities to the public exceed those
owed by officers on patrol.  In addition
to being visible to the public and pos-
sessing authority to use force, a lieuten-
ant supervises other officers.  TTT  The
public therefore has a valid interest in
Costello’s qualifications and on-the-job
behavior as a lieutenant.  TTT

We thus determine that Costello, a
police lieutenant who is challenging an
article purporting to describe his official
conduct, is a public official and must
meet the actual-malice standard.

[136 N.J. at 613–14, 643 A.2d 1012
(citations omitted).]

[2] Plaintiff’s position with the Rox-
bury Board of Education involved at least
as much public visibility and responsibility
for the conduct of governmental affairs as
Costello’s police lieutenant position.  As
athletic director, plaintiff was responsible
for managing and supervising all the ath-
letic programs in the Roxbury school dis-
trict, including twenty-four athletic teams.
In performing these responsibilities, plain-
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tiff administered a substantial budget and
supervised approximately sixty coaches
and other employees.  He also spoke at
booster club meetings and various other
community functions.  Moreover, we take
note of the fact that the performance of
high school athletic teams is often a matter
of substantial public interest within a com-
munity.  Therefore, we conclude that
plaintiff was a ‘‘public official’’ and must
show actual malice to establish his defama-
tion claims against the NJEA and Ramey.
See Johnson v. Southwestern Newspapers
Corp., 855 S.W.2d 182, 185–87 (Tex.Ct.App.
1993) (holding that head high school foot-
ball coach and athletic director of school
district was ‘‘public official’’ subject to ‘‘ac-
tual malice’’ standard).2

S 546[3] A plaintiff cannot show ‘‘actual
malice’’ merely by presenting evidence
that a defendant negligently published a
defamatory statement without conducting
an adequate investigation concerning its
truthfulness.  ‘‘[R]eckless conduct is not
measured by whether a reasonably pru-
dent man would have published, or would
have investigated before publishing.
There must be sufficient evidence to per-
mit the conclusion that the defendant in
fact entertained serious doubts as to the
truth of his publication.’’  St. Amant v.
Thompson, 390 U.S. 727, 731, 88 S.Ct.
1323, 1325, 20 L.Ed.2d 262, 267 (1968);
accord Lawrence v. Bauer Publ’g & Print-
ing Ltd., 89 N.J. 451, 466, 446 A.2d 469,
cert. denied, 459 U.S. 999, 103 S.Ct. 358, 74
L.Ed.2d 395 (1982).  Moreover, a plaintiff
cannot establish a factual issue as to the
existence of ‘‘actual malice’’ simply by pre-
senting evidence that a defendant has ex-
hibited hostility towards him.  Burke v.
Deiner, 97 N.J. 465, 477, 479 A.2d 393
(1984);  LoBiondo v. Schwartz, 323 N.J.Su-
per. 391, 409–11, 733 A.2d 516 (App.Div.
1999);  Ferraro v. City of Long Branch,
314 N.J.Super. 268, 290, 714 A.2d 945
(App.Div.), certif. denied, 157 N.J. 541, 724

A.2d 801 (1998);  Marchiano v. Sandman,
178 N.J.Super. 171, 174–75, 428 A.2d 541
(App.Div.), certif. denied, 87 N.J. 392, 434
A.2d 1073 (1981).

[4] Applying these principles, we agree
with defendants that the trial court erred
in concluding that Ramey’s alleged state-
ment, ‘‘We got him.  I got it to the press,
forget the fliers.  He’s finished,’’ is suffi-
cient to establish a factual issue as to the
existence of actual malice.  Although this
statement is evidence of Ramey’s hostility
towards plaintiff and desire to see him
removed, it would not provide an adequate
foundation for a finding that Ramey knew
that the statements in his March 27th
letters were false or that he acted in reck-
less disregard of the truth or falsity of
those statements.  Ramey’s alleged desire
to remove plaintiff from his position, and
his expression of satisfaction over the
S 547anticipated accomplishment of this goal,
would be equally consistent with Ramey’s
assertion that he believed the allegations
about plaintiff’s improper conduct made to
him by Sieka and the three coaches.

Nevertheless, we conclude that plaintiff
should be afforded an opportunity to com-
plete discovery before his claim is subject
to dismissal by a motion for summary
judgment.  We recognize that our Su-
preme Court has repeatedly indicated that
summary judgment is ‘‘an important tool
for disposing of non-meritorious libel law-
suits.’’  Costello, supra, 136 N.J. at 605,
643 A.2d 1012;  accord Dairy Stores, Inc.
v. Sentinel Publ’g Co., 104 N.J. 125, 157,
516 A.2d 220 (1986);  Kotlikoff v. The
Community News, 89 N.J. 62, 67–68, 444
A.2d 1086 (1982);  Maressa v. New Jersey
Monthly, 89 N.J. 176, 196–97, 445 A.2d
376, cert. denied, 459 U.S. 907, 103 S.Ct.
211, 74 L.Ed.2d 169 (1982).  However, it
is also firmly established that a party is
entitled to conduct full discovery to find
support for a claim before a motion for

2. Because we conclude that plaintiff was a
public official, we have no need to decide
whether the actual malice standard also
would apply, as a matter of state common
law, because plaintiff ‘‘voluntarily and know-

ingly engaged in conduct that one in his posi-
tion should reasonably know would implicate
a legitimate public interest.’’  Sisler, supra,
104 N.J. at 274, 516 A.2d 1083.
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summary judgment will be entertained,
especially when critical facts are within
the knowledge of other parties to the ac-
tion.  See James v. Bessemer Processing
Co., 155 N.J. 279, 311, 714 A.2d 898
(1998);  Velantzas v. Colgate–Palmolive
Co., 109 N.J. 189, 193, 536 A.2d 237
(1988);  Bilotti v. Accurate Forming
Corp., 39 N.J. 184, 193, 188 A.2d 24
(1963).  Another well-established principle
of summary judgment practice is that a
court should not grant summary judgment
if a case presents a genuine, material is-
sue as to a party’s state of mind.  Costel-
lo, supra, 136 N.J. at 615, 643 A.2d 1012;
Shebar v. Sanyo Bus. Sys. Corp., 111 N.J.
276, 291, 544 A.2d 377 (1988);  Judson v.
Peoples Bank & Trust Co., 17 N.J. 67, 76,
110 A.2d 24 (1954).

Our Supreme Court’s encouragement of
the use of summary judgment practice in
defamation actions does not mean that a
defamation plaintiff has a more circum-
scribed right to discovery than plaintiffs in
other types of cases.  To the contrary,
there is an especially strong need for full
discovery in a defamation action brought
by a plaintiff who is classified as a ‘‘public
official.’’  The actual malice element of a
defamation claim by a public official
S 548involves state of mind—did the defen-
dant make the alleged defamatory state-
ment with ‘‘knowledge’’ of its falsity or
with ‘‘reckless disregard’’ for its truth or
falsity?  Costello, supra, 136 N.J. at 614,
643 A.2d 1012.  To prove this state of
mind, a plaintiff generally will need to
depose not only the defendant but also any
other person who the defendant claims to
have been a source of the alleged false
information contained in the defamatory
statement.

The Court in Maressa took specific note
of the proof problems confronted by a
plaintiff who must show actual malice in a
defamation action, and indicated that a
trial court should exercise caution in decid-
ing this issue on a motion for summary
judgment:

In libel actions, summary judgment
may be more appropriate on some issues
than on others.  We have said that trial
courts should not hesitate to grant sum-

mary judgment for defendant in cases of
privileged expressions of opinion.  How-
ever, summary judgment poses a more
difficult problem where the issue is
whether a defendant has published a
defamatory falsehood with actual malice.
As the United States Supreme Court
has cautioned, the issue of a defendant’s
state of mind ‘‘does not readily lend
itself to summary disposition.’’  As not-
ed, a public figure must prove that the
libel was published with actual malice.
Furthermore, that proof must be ‘‘clear
and convincing’’.  Courts should careful-
ly examine the circumstances surround-
ing publication of defamatory allegations
of fact to determine whether the issue of
actual malice should go to the jury.

[89 N.J. at 197 n. 10, 445 A.2d 376
(citation omitted).]

See also Hutchinson v. Proxmire, 443 U.S.
111, 120 n. 9, 99 S.Ct. 2675, 2680, 61
L.Ed.2d 411, 422 (1979) (‘‘The proof of
‘actual malice’ calls a defendant’s state of
mind into question, TTT and does not readi-
ly lend itself to summary disposition.’’);
Costello, supra, 136 N.J. at 615, 643 A.2d
1012 (‘‘Because the issue of a defendant’s
state of mind ‘does not readily lend itself
to summary disposition,’ courts are wary
of disposing of cases involving actual mal-
ice through summary judgment.’’);  see
generally, Rodney A. Smolla, Law of Defa-
mation § 12.07 (1998).

[5] In the present procedural posture
of this case, we are not called upon to
decide whether it would be appropriate to
decide the issue of actual malice by a
motion for summary judgment.  The only
question before us is whether plaintiff has
been afforded S 549an adequate opportunity
to conduct all discovery relevant to this
issue.

We conclude that plaintiff is entitled to
conduct additional discovery before the tri-
al court entertains a motion for summary
judgment by Ramey and the NJEA. At a
minimum, plaintiff should be permitted to
depose everyone who attended the March
25th meeting between Ramey and the fe-
male members of the athletic department
who complained about plaintiff’s alleged
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sexual harassment and discrimination, be-
cause Ramey claims that he relied upon
the information provided to him at that
meeting in preparing the two letters which
form the basis of plaintiff’s claim.  Conse-
quently, if other persons who attended the
meeting contradict or give materially dif-
ferent accounts of what was said to Ra-
mey, this could provide a basis for finding
that the alleged defamatory statements in
Ramey’s letters were made with knowl-
edge of their falsity or reckless disregard
of their truth.  Plaintiff also should be
permitted to conduct any discovery reason-
ably calculated to determine Ramey’s role,
if any, in the dissemination of the letters to
the media or other outside parties, because
that dissemination may provide an inde-
pendent basis for the imposition of liabili-
ty, especially if Ramey acquired additional
information concerning the truthfulness of
the contents of the letters after sending
them to plaintiff and the superintendent.

Accordingly, we affirm the order deny-
ing the motion for summary judgment
filed by Ramey and the NJEA and remand
to the trial court.  Upon remand, plaintiff
should be permitted to complete discovery,
after which Ramey and the NJEA should
be afforded an opportunity to renew their
motion for summary judgment.

,
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S 550B.F. GOODRICH COMPANY,
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OLDMANS TOWNSHIP, Defendant–
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Decided July 12, 1999.

Corporate taxpayer challenged tax as-
sessment by the county board of taxation.

The Tax Court, 17 N.J. Tax 114, increased
assessment by more than $2.2 million, and
taxpayer appealed. The Superior Court,
Appellate Division, held that: (1) any error
in not admitting expert’s appraisal report
into evidence was harmless, and (2) judge
did not abuse her discretion in concluding
that exterior piping connected to taxpay-
er’s latex manufacturing building was part
of ‘‘production process’’, and thus was non-
taxable as business personal property un-
der Business Retention Act.

Affirmed.

1. Taxation O493.8
Any error Tax Court judge might

have committed in not admitting taxpay-
er’s expert’s appraisal report into evidence
was harmless, where judge considered ex-
pert’s corrected testimony in evaluating
evidence presented.

2. Taxation O67
Tax Court judge did not abuse her

discretion in concluding that exterior pip-
ing connected to taxpayer’s latex manufac-
turing building was part of ‘‘production
process’’, and thus was nontaxable as busi-
ness personal property under Business Re-
tention Act.  N.J.S.A. 54:4–1.13 to 54:4–
1.16.

Robert G. Mazeau, Hackensack, for
plaintiff-appellant/cross-respondent.

Archer & Greiner, Haddonfield, for de-
fendant-respondent/cross-appellant (Rich-
ard M. Conley, Flemington, of counsel and
on the brief;  Jeffrey D. Gordon, Haddon-
field, on the brief).

S 551Before Judges LONG and
CARCHMAN.

PER CURIAM.

Plaintiff B.F. Goodrich Company ap-
peals from a judgment of the Tax Court
assessing the site containing plaintiff’s la-
tex manufacturing facility at $3,717,384 for
the 1995 tax year and $3,611,637 for the
1996 tax year, an increase in excess of
$2,200,000 from the original County Board
of Taxation assessment.  Defendant Old-


