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was to dispel the public sense of powerless-
ness to affect our political arrangements.

I would not claim to know the answer to
such concerns but I do not think that a
computer-driven process that divides com-
munities and regions in the name of mathe-
matical equality is the answer. It would
seem to me, subject to necessary voting-
rights limitations, that a sense of place and
a sense of community are vital to the
shared values that a member of Congress
should represent. ‘ ‘Congressmen repre-
senting these stretched-out districts ha-
ven’t got any common electorate * * * [and
such redistricting] destroys the notion that
there are common questions and problems
shared based on where people live, and
says instead that the problems they share
are based on their ethnicity.”” Todd 8.
Purdum, Districts Drawn for Minority
Votes Complicate New York’s Election,
N.Y. Times, August 16, 1992, at 1, 41 (quot-
ing Edward Costikyan). And on that score
of voting rights, I do not believe that rec-
ognition of considerations beyond ethnicity
would constitute voting rights dilution un-
less a “distinctive minority vote” of a “geo-
graphicallyess compact” minority communi-
ty is “thwart{ed] * * * by submerging it in
a larger white voting population.” Growe
v. Emison, — U.S. —, 113 S.Ct. 1075,
122 L.Ed.2d 388 (1993).

The Commission may have attempted to
address those concerns, but we have no
record of such attempts. The Commis-
sion’s process of deliberations is not open
and the public does not have the benefit of
the reasoning that might give public confi-
dence to the plan.

Courts cannot, however, substitute their
judgment for that of elected (or, as here,
appointed) representatives of the people.
Courts are limited to consider only constitu-
tional and statutory restraints on the exer-
cise of redistricting power. Davis v. Ban-
demer, 478 U.S. 109, 106 S.Ct. 2797, 92
L.Ed.2d 85 (1986). Section 5 of the Redis-
tricting Act, L.1991, ¢. 510, allows the Com-
mission to adopt the plan and the Constitu-
tion does not forbid it.

By the same token, the Constitution does
not require the loss of community values
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“and sense of place with respect to their

congressional representation that these pe-
titioners have experienced. The State has
the power to address what Justice Stevens
referred to as the “ ‘legitimate consider-
ations’” of government. Karcher v. Dag-
gett, supra, 462 U.S. at 760, 103 S.C?. at
2675, 77 L.Ed.2d at 161 (quoting Reynolds
v. Sims, 377 U.S. 533, 579, 84 S.Ct. 1362,
1391, 12 L.Ed.2d 506, 537 (1964)). That

-power needs only to be exercised.
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After her position was eliminated,
guidance counselor appealed her termi-
nation and denial of appointment to posi-
tion of class supervisor. State Board of
Eduecation affirmed ALJ’s decision that
counselor’s tenure rights were not trans-
ferable to newly created position and that
positions were not similar. The Superior
Court, Appellate Division, 251 N.J.Super.
144, 597 A.2d 559, reversed and ordered
counselor’s reinstatement as class supervi-
sor. District and State Board petitioned
for certification. The Supreme Court, Han-
dler, J., held that: (1) educator with tenure
in any endorsement can extend or transfer
tenure to other endorsements which are
subsumed under same certificate, but may
not transfer that tenure to position that is
subsumed under another certificate which
educator has acquired but under which edu-
cator has not accrued any relevant work
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experience; (2) requirement of two certifi-
cates to qualify for single educational posi-
tion was not arbitrary or irrational, even if
it was unique; (8) duties of class supervisor
were not so substantially similar to guid-
ance counselor’s former duties so as to
deprive counselor of protection to which
she was entitled by issue of tenure; and (4)
record did not support contention that
school district’s use of additional certificate
requirement amounted to subterfuge to de-
prive counselor of position.

Judgment of Appellate Division re-
versed.

1. Schools ¢=133.6(1)

Educator with tenure in any endorse-
ment that he or she possesses can extend
or transfer that tenure to other en-
dorsgmentsegy that are subsumed under
seme certificate.  N.J.S.A.  18A:26-2,
18A:28-1 to 18A:28-18.

2. Schools &=133.1(1)

Requirement of two certificates to
qualify for single education position was
not anomalous, arbitrary or irrational, even
though double certification requirement
was not expressly authorized by any regu-
lation. N.J.S.A. 18A:26-2.

3. Schools ¢133.6(6)

Requisite service as guidance counsel-
or under educational services certification
did not automatically entitle tenured guid-
ance counselor to tenure in position which
fell under both educational services and
administrative certificates; requirement of
daal certification for position and require-
ment of service in position under particular
certificate as basis for tenure under that
certificate was not unreasonable, arbitrary
or capricious. N.J.S.A. 18A:26-2, 18A:28-1
to 18A:28-18. n

4. Schools &147.6

When duties of position in which teach-

irg staff member has acquired tenure are
substantially identical of those positions
that person seeks, local school board may
not sidestep educator’s tenure rights by
simply renaming position or tacking on ad-
ditional meaningless requirements; local

board must extend teaching-staff member’s
tenure rights to newly created position.
N.J.S.A. 18A:28-1 to 18A:28-18.

5. Schools ¢=147.6

Mere overlap in duties, does not mean
that positions are equivalent for tenure
purposes; if newly created position is simi-
lar to tenure holder’s abolished position but
also requires additional duties or different
responsibilities, then the newly created po-
sition is not considered to be substantially
similar to former position for purposes of
determining whether local board must ex-
tend tenure holder’s tenure rights to new
position. N.J.S.A. 18A:28-1 to 18A:28-18.

_|6286- Administrative Law and Procedure
763, 791
Schools €47, 61
In resolving dispute arising under
school laws, Supreme Court will not re-
verse determination of administrative agen-
cy unless it is arbitrary, capricious, or un-
reasonable or is not supported by substan-
tial credible evidence in record as whole.
N.J.S.A. 18A:28-18.

7. Schools ¢=147.48

Determination by state board of edu-
cation that newly created position of class
supervisor required performance of addi-
tional duties apart from those performed
by tenured guidance counselor and that
position was not substantially similar to
guidance counselor’s previous position was
reasonably supported by record and would
not be overturned so as to permit guidance
counselor, who had acquired tenure in her
position under educational services certifi-
cate, to extend her tenure rights to newly
created position which required certifica-
tion under both educational services and
administration.

8. Schools ¢=147.10 o
 State Board of Education properly de-
termined that school district had legitimate
basis for restructuring guidance . depart-
ment so as to eliminate position of guid-
ance counselor, which required education
services certification, and to create new
position of class supervisor, which required
certification in both educational services
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and administration; administrator had re-
ceived continued complaints of criticisms
concerning performance of guidance de-
partment; guidance counselor’s position
was abolished as part of overall reorganiza-
tion based on legitimate educational policy
rather than as part of direct attempt to
remove her. N.J.S.A. 18A:28-18.

9. Schools ¢&=147.40(1)

Record did not support guidance coun-
selor’s contentions that she was terminat-
ed, when her position was eliminated and a
new position requiring certification in ad-
ministration as well jeas educational ser-
vices was substituted, for improper reasons
or on ill will on part of superintendent.
N.J.S.A. 18A:28-18.

Richard H. Bauch, Newark, for respon-
dent-appellant (DeMaria, Ellis, Hunt, Sals-
berg & Friedman, attorneys).

Marlene Zuberman, Deputy Atty. Gen.,
for respondent-appellant New Jersey State
Bd. of Educ. (Robert J. Del Tufo, Atty.
Gen., of New Jersey, attorney; Mary C.
Jacobson, Deputy Atty. Gen., of counsel).

Robert A. Fagella, Newark, for petition-
errespondent (Zazzali, Zazzali, Fagella &
Nowak, attorneys).

Michael F. Kaelber, Trenton, for amicus
curiae New Jersey School Boards Ass’n
(Sheila Dow Ford, Director, attorney).

Steven R. Cohen, Mount Laurel, for ami-
cus curiae New Jersey Educ. Ass'n (Seli-
koff & Cohen, attorneys; Mr. Cohen and
Kenneth A. Sandler, on the brief).

The opinion of the Court was delivered
by

HANDLER, Justice.

This case requires the Court once again
to examine the complex laws governing
teacher tenure. We are asked to review
the standards that require educators to
possess a professional certificate corre-
sponding to a major area of educational
responsibilities—denominated as instruc-
tional, educational services, and administra-
tive—and to serve in a specific position
included under a particular certificate for a

622 ATLANTIC REPORTER, 2d SERIES

probationary period to secure tenure pro-
tection under that certificate. The effect
of those tenure requirements is that the
requisite service in a specific position that
confers tenure under one certificate does
not automatically entitle an educator to
tenure in a position under another certifi-
cate, even though the two positions may
have some similar or overlapping functions.

_Iﬁ30The intricacy of the tenure scheme is
illustrated by this case. Petitioner had ob-
tained tenure as a high school guidance
counselor. That position was included un-
der the educational-services certificate. -As
a result of a departmental reorganization,
the guidance-counselor position was elimi-
nated and its functions incorporated into a
newly-created position, that of class super-
visor. The class supervisor’s position was
included under two certificates, namely, ed-
ucational services and administrative. Pe-
titioner thereafter became qualified to hold
the administrative certificate. However,
because she had not previously served in
any position included under that certificate,
she was denied appointment as a class su-
pervisor, despite her tenured service as a
guidance counselor under the educational-
services certificate.

The question to be answered is whether
the tenure requirements were validly ap-
plied under the circumstances of this case
to deny a tenured educator an appointment
to a new position under a different certifi-
cate for which she possessed the requisite
credentials but under which she had previ-
ously accrued no actual work experience.

-1

Petitioner, Elsa Dennery, was a guidance
counselor employed by the Board of Edu-
cation of Passaic Valley Regional High
School, District One (the “Board” or “Dis-
trict”). She had served in that position for
twenty-seven years when in 1989 the posi-
tion was abolished. Petitioner had attained
tenure in the position of guidance counselor
under a certificate in the area of “edu-
cational services.” Dennery also held a
second certificate in the ‘“instructional”
area, but the guidance counselor position
was not a position under that certificate.
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in 1985, Dr. Louis Centolanza, Superin-
tendent of the Board, sent out a survey to
parents, guardians, and staff. The results
were overwhelmingly critical of the guid-
ance department. Based on the survey,
the Superintendent recommended that the
_@;Board create a new Director of Pupil
Services position. The function of that po-
sition would be to oversee the guidance
department during the 1985-86 school year
and to conduet a performance evaluation of
the guidance staff.

In the spring of 1986, Dr. Centolanza
issued a report. He recommended a whole-
sale restructuring of the guidance depart-
ment. The restructuring would include the
phasing out and elimination of guidance
counselors and the creation of a new posi-
tion, class supervisor. Each class supervi-
sor would be responsible for advising and
monitoring an entire class of pupils
throughout their four years at the high
school. - Dr. Centolanza planned to hire one
person each year to fill the class-supervisor
positions. During the transition, the guid-
ance counselors were to remain in their
positions.

The position of class supervisor required
two certificates, an administrative certifi-
cate and an educational-services certificate.
The additional credential of an administra-
tive certificate was required because the
new position entailed more supervisory
functions within the school than previously
required of a guidance counselor. In addi-
tion to monitoring student performance,
class supervisors would evaluate teachers
and also administer in-school discipline.

In June 1986, Dr. Centolanza posted a
notice for the position of class supervisor
for the class of 1990. That position was
filled by a former department head and
industrial-arts teacher. The second posi-
tion, supervisor of the class of 1991, was
aiso posted and was filled by a former
guidance counselor in the District. Both of
the newly-appointed class supervisors pos-
sessed the two requisite certificates. At
the time the vacancies were announced,
Dennery had not yet obtained the required
administrative certificate, and hence did
not apply for either of those positions.
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In May 1988, the District advertised for a
supervisor for the class of 1992, Dennery

. applied for that position, although she had

not yet obtained her administrative certifi-
cate when the jeavacancy was announced.
However, she obtained that credential in
July 1988. The position was awarded to
another candidate, who was otherwise qual-
ified by virtue of the necessary certificates,
but who had not previously served on the
teaching staff in the District.

The Board posted its final opening for a
class supervisor for the class of 1993 in the
spring of 1989. Dennery also applied for
that position. Another candidate was se-
lected to fill the vacancy. Dennery’s posi-
tion as a guidance counselor was subse-
quently abolished and her employment ter-
minated in June 1989.

Dennery appealed her termination and
the denial of her appointment to the posi-
tion of class supervisor. The Office of
Administrative Law heard Dennery’s ap-
peal in January 1990. The Administrative
Law Judge (“ALJ”) determined that Den-
nery’s tenure rights were not transferable
to the newly-created position and, further,
that the positions were not similar. The
Commissioner of Education (the “Commis-
sioner”) and the State Board of Education
(the “State Board”) affirmed the ALJ’s de-
cision. »

The Appellate Division reversed and or-

dered petitioner’s reinstatement as a class

supervisor. We granted the petition for
certification filed on behalf of the District
and State Board, 127 N.J. 561, 606 4.2d 372
(1992), and now reverse. '

11

In this state, tenure of educational per-
sonnel is authorized by 'the Tenure Act,
N.J.S.A. 18A:28-1 to ~18:; A person who'is
employed in the public schools must nor-
mally “hold[] ... a valid certificate to
teach, administer, direct or supervise the
teaching, instruction or educational guid-
ance of ... pupils in such public schools.”
N.J.S.A. 18A:26-2. A teaching-staff mem-
ber must also possess the appropriate cre-
dentials or “certification” to achieve ten-
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ured status. “No teaching staff member
shall acquire tenure in any position in the
public schools in |gsany school district or
under any board of education, who is not
the holder of an appropriate certificate for
the position, issued by the state board of
examiners.” N.J.S.A. 18A:28-4.

In addition to certification, an educator
must serve a probationary period in a given
position under a designated certificate to
achieve tenure. N.J.S.A. 18A:28-5, pre-
scribing such a probationary period, pro-
vides that a teaching-staff member shall
“be under tenure during good behavior” if
he or she is employed in a school district
for (a) three consecutive calendar years, or
(b) three consecutive academic years (if the
teacher is employed at the beginning of the
next academic year), or (c) the equivalent
of more than three academic years within
any four academic years.

The Legislature has delegated the re-
sponsibility for the regulation and adminis-
tration of public education tenure to the
State Board. The State Board, in turn, has
established comprehensive and detailed
regulations governing tenure. Those regu-
lations cover the certification of education-
al personnel. NJA.C. 6:11. The state
board of examiners is authorized to “grant
appropriate certificates to teach or to ad-
minister, direct or supervise, the teaching,
instruction, or educational guidance in pub-
lic schools.” N.JA.C. 6:11-2.2, The certif-
icates authorized by the State Board corre-
spond to the major areas in which a teach-
ing-staff member may serve within a public
school. There are three basic types of
certificates that an educator may acquire:
instructional, administrative, and edu-
cational services. N.J.A.C. 6:11-2.3.

In addition to the three types of certifi-
cates, the State Board has also designated
“special endorsements” under each type of
certificate. Ibid. Those endorsements co-
incide with the educational subjects or posi-
tions that share common attributes and
thus are grouped under a particular certifi-
cate. For example, under the instructional
certificate, special endorsements relate to
positions or subjects such as elementary
education, English, foreign languages, and
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social  studies. NJAC  611-6.2.
Agtualgy, employment in a specific position
requires that the person hold the endorse-
ment for that position. Thus, an art teach-
er might be required to hold an instruction-
al certificate with an endorsement in art.
A person may also possess multiple en-
dorsements under a certificate, qualifying
that person to be employed in the positions
covered by the respective endorsements.
See, e.g., NJA.C. 6:11-6.1, 6.2.

To acquire a particular certificate and
endorsement, an educator is also required
to fulfill certain academic requirements.
N.JA.C. 6:11-5.1 to 5.2. Those most often
include the completion of coursework or
the acquisition of a relevant higher degree.
On the satisfactory completion of all re-
quirements, the Division of Teacher Prepa-
ration and Certification will certify the edu-

cator. N.J.A.C. 6:11-3.19.

An educator who has attained tenure by
virtue of the requisite service in a specific
position will have tenure with respect to all
positions under the particular certificate.
Ellicott v. Board of Educ., 251 N.J.Super.
342, 349, 598 A.2d 237 (App.Div.1991).
Tenure under any one endorsement entitles
an educator to tenure under all endorse-
ments obtained under his or her certificate.
Id. at 350, 598 A.2d 237; Bednar v. West-
wood Bd. of Ed., 221 N.J.Super. 239, 534
A.2d 93 (App.Div.1987) (holding that ten-
ured teacher with instructional certificate
and endorsement in art also entitled to
tenured post requiring secondary art en-
dorsement), certif. denied, 110 N.J. 512,
541 A.2d 1371 (1988); Capodilupo v. West
Orange Township Bd. of Ed., 218 N.J.Su-
per. 510, 528 A.2d 73 (App.Div.) (holding
that teacher teacher with both elementary
and secondary physical education endorse-
ments was tenured under both endorse-
ments), certif. denied, 109 N.J. 514, 537
A.2d 1300 (1987); Grosso v. Board of
Educ., 1990 S.L.D. 1750.

(1] Thus, an educator with tenure in
any endorsement that he or she possesses
can, in effect, extend or transfer that ten-
ure to other endorsements that are sub-
sumed under the same certificate. In this
case, however, petitioner seeks to
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_m35“transfer” her tenure under one certifi-
cate to a position under a different certifi-
cate, a certificate that she has acquired but
under which she has not accrued any rele-
vant work experience.

11

The Appellate Division found that Den-
nery, by virtue of her tenured status under
her educational-services certificate, quali-
fied for tenure under her administrative
services certificate. The court referred to
those previous decisions in which tenure
protection has been extended to a teacher’s
multiple endorsements under a single cer-
tificate if that teacher had obtained tenure
urder any one of those endorsements.
See, e.g., Bednar, supra, 221 N.J.Super.
239, 534 A.2d 98; Capodilupo, supra, 218
N.J Super. 510, 528 A.2d 13; Grosso, su-
pra, 1990 S.L.D. 1750. Based on those
cases, the Appellate Division determined
that the transfer of tenure rights between
certificates was analogous to the extension
of tenure protection between endorse-
ments. In addition, according to the Ap-
pellate Division, petitioner did not have to
serve in 2 position under her administrative
certificate in order to obtain tenure protec-
tion under that certificate, because she had
already achieved tenure under her edu-
cational-services certificate. The Appellate
Division, in effect, thus dispensed with the
requirement that there be actual service in
a position under a certificate to gain tenure
under that certificate. .

The Appellate Division believed that the
distinctions arising’ from the current regu-
latory scheme governing certification and
tenure are not “meaningful.” 251 N.J.Su-
per. at 148,597 A.2d 559. It “perceive[d]
no substantive difference arising fromthe
fact that in the ‘case before us [plaintiff’s]
credentials [were] set forth in two separate
certificates rather than a single certificate
with ‘multiple endorsements.” Ibid. The
District and State Board argue that the
Appellate Division opinion has abrogated
the State Board’s power to establish sepa-
rate and distinct categories of certification
and related endorsements that serve jgseto
ensure that educators possess the appropri-

ate training for the diverse tasks involved
in public school education.

Previously, in Ellicott, the Appellate Di-
vision itself noted that the provision of
N.J.S.A. 18A:28-5 “define[d] with specifici-
ty the -conditions under which teaching
staff members are entitled to tenure.” 251
N.J.Super. at 342, 598 4.2d 237 (emphasis
added). The court stressed that “the scope
of [a teacher’s] tenured position is initially
limited by the ‘certificate’ the teaching
staff member must hold to satisfy the pre-
requisite of qualifications for his or her
employment.” Id. at 348, 598 A4.2d 237.

The Appellate Division there also dis-
cussed the State Board’s rationale for
grouping various endorsements together
under an educational-services certificate.
As the court noted, “the State Board, ap-
plying its expertise, catalogued the numer-
ous endorsements ... under a single um-
brella of the educational services certificate
for sound administrative and educational
reasons.” Ibid. The court actually exam-
ined the various endorsements clustered
together under the educational-services cer-
tificate and found that they possessed simi-
lar characteristics. Id. at 850, 598 A.2d
231.

Although the Appellate Division has here
concluded that the distinction between mul-
tiple endorsements under one certificate
and multiple certificates is not “meaning-
ful” for purposes of tenure, that judicial
assessment cannot in this context displace
the - contrary .administrative view.. As
stressed by the District and State Boards, a
comparison of the endorsements and re-
quirements under each of the certificates
at issue in this case indicates substantial
differences between the two certificates.

" The endorsements grouped within the ed-
ucational-services certificate are related to
support services within a school. For in-
stance, endorsements for the positions of
sc¢hool social worker, speech-language pa-
thologist, ~ speech-language  specialist,
school psychologist, and physical therapist
are all included under the educational-ser-
vices certificate. See, eg., NJAC
_1g376:11-11.3 to -11.20. The endorsements
listed under the administrative certificate
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are quite different. Those endorsements
relate to the administration or supervision
of a school and its staff. Such endorse-
ments include positions such as principal,
superintendent, and school administrator.

The District and the State Boards point
out that an educator’s possession of two
distinet certificates is qualitatively differ-
ent from the possession of a single certifi-
cate with multiple endorsements. Endorse-
ments under a single certificate represent a
related combination of qualifications, re-
flecting the common or related skills that
are required for the satisfactory perfor-
mance of educational responsibilities under
that certificate. Certificates, by contrast,
represent distinet and separate areas span-
ning the entire field of public education,
and the different certificates relate to dis-
crete and distinctive categories of func-
tions, duties, and responsibilities of edu-
cators.

The Legislature clearly and pointedly has
vested responsibility in the State Board to
fashion standards and promulgate guide-
lines concerning the qualification and certi-
fication of public educators  within  the
State. Ellicott, supra, 251 N.J Super. at
350, 598 4.2d 237. The Legislature intend-
ed that the State Board ‘“promulgate speci-
fications concerning the categories of ‘cer-
tification’ ” and that courts not intervene
‘“‘unless the State Board’s decision is palpa-
bly arbitrary.” Id. at 350, 598 4.2d 237.
Agency regulations are accorded substan-
tial deference based on the recognition that
“certain subjects are within the peculiar
competence of the agency.” In re Amend-
ment of NJA.C. 8:31B-3.31, 119 N.J. 531,
543, 575 A.2d 481 (1990). The delegation of
regulatory and administrative responsibili-
ty over tenure to the State Board is based
on the complexity and specialized nature of
the subject of teacher tenure. Ellicott,
supra, 251 N.J.Super. at 350, 598 A.2d 231.
Our courts have long recognized the impor-
tance of allowing the State Board to devise
requirements governing both students and
teaching staff. See, e.g., Shelton College
v. State Bd. Of Educ., 48 N.J. 501, 517-18,
226 A.2d 612 (1967).
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_l638[2] Petitioner makes an additional
argument based on the circumstance that
the position of class supervisor created by
the District is the only position in the entire
field of public education that requires two
certificates. We acknowledge that that cir-
cumstance is most unusual and, indeed,
possibly unique. We are unable to con-
clude, however, that the requirement of
two certificates to qualify for a single edu-
cation position is anomalous, arbitrary, or
irrational. Nor is it unlawful or invalid.

The dual-certification requirement is not
expressly authorized by any regulation.
See, e.g., N.JA.C. 6:11-3.1. Neither, how-
ever, is that requirement prohibited by any
regulation. The Commissioner and State
Board approved the establishment of this
position. They were satisfied in this case
that the dual-certification requirement for
the position of class supervisor as estab-
lished by the District was sound. Conse-
quently, the courts need not and should not
second guess the educational expertise and
wisdom of the administrators in approving
the creation of the new position and pre-
scribing its qualifications.

Another effect of the Appellate Division
holding in this case is to obviate as a ten-
ure requirement actual service in a position
included under a certificate. The District
and State Boards contend that the elimina-
tion of requisite service violates the statu-
tory and regulatory scheme governing ten-
ure.

Pursuant to the current scheme, tenure
accrues to a teaching staff member under a
certificate only if he or she has also served
in a position under that same certificate for
a requisite period of time. In Spiewak v.
Board of Education of Rutherford, 90
N.J. 63, 447 A.2d 140 (1982), we concluded
that teachers who provided remedial in-
struction to educationally handicapped chil-
dren qualified for tenure when they met all
statutory qualifications governing tenure.
We stated that the language of the statute
concerning tenure requirements, N.J.S.4.
18A:28-5, was ‘“‘clear and unambiguous.”
Id. at T4, 447 A.2d 140. We further con-
cluded that by the express terms of the

_|gsostatute, an employee of a board of edu-
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cation would be entitled to tenure if “(1)
she works in a position for which a teach-
ing certificate is required; (2) she holds the
appropriate certificate; and (3) she has
served the requisite period of time.” Ibid.
The language of Spiewak points to a defin-
itive requirement that a teacher actually
perform duties under the relevant certifi-
cate in order to obtain tenure under that
certificate.

131 In sum, the Commissioner and State
Board have approved the requirement of
dual certification for a position with specifi-
cations relating to each of those certifi-
cetes and has implemented the legislative
and administrative directive that service in
a position under a certificate is required as
a basis for tenure under that certificate.
Petitioner has not demonstrated that those
regulatory determinations were palpably
unreasonable, arbitrary, or capricious.

v

Petitioner also contends that regardless
of certification requirements, the duties of
a class supervisor are substantially similar
to her duties as a guidance counselor.
Thus, the tenure requirements as applied in
her case have deprived her of the protec-
tion to which she was entitled by virtue of
her long-tenured service as a guidance
counselor. Because the positions are so
similar, petitioner argues, the District’s use
_of the additional certificate requirement
amounts to a subterfuge that cannot be a
valid basis to deny her tenure rights and
deprive her of an appointment to a similar
position.

[4] When the duties of the position in
which a teaching-staff member has ac-
quired tenure are substantially identical to
those of the position that the person seeks,
a local school board may not sidestep an
educator’s tenure rights by simply renam-
ing the position or tacking on' additional
meaningless requirements.  The local
board must extend the teaching-staff mem-
ber’s tenure rights to the newly-created
position. See, e.g., Viemeister v. Board of
Educ., 5 N.J.Super. 215, 218, 68 A.2d 7638
(App.Divy401949) (holding that tenured
principal should be reinstated because his

position had not in fact been abolished
when local school board created the posi-
tion of “teaching” principal); Vogel w.
Board of Educ., (State Bd. of Educ. June 5,
1985), slip op. at 5-6. (explaining that a
‘“IbJoard’s decision to abolish a position is
not sacrosanct and will be disturbed if it is
found that the duties of the abolished posi-
tion essentially have been transferred to
another position so as to defeat the rights
of the tenured employee to the abolished
position”); Luppino v. Board of Educ.,
1980 S.L.D. 1028, 1035-36 (ruling that
duties of administrator of home instruction
and principal of home instruction “were
substantially the same’” and change of title
“did not involve the meaningful addition of
extra duties”).

[51 A mere overlap in duties, however,
does not mean that two positions are equiv-
alent for tenure purposes. If a newly-
created position is similar to a tenure hold-
er’s abolished position but also requires
additional duties or different responsibili-
ties, then the newly-created position is not
considered to be substantially similar to the
former position. Santasiero v. Parsippae-
ny-Troy Hills Bd. of Educ., 1984 S.L.D.
854, 879; see also Sendri v. Board of
Educ., 1986 S.L.D. 1501 (ruling that duties
of abolished position of supervisor of guid-
ance/shop were similar but of greater na-
ture and scope. than newly-created position
of director of special needs and student
services); Rufalo v. Board of Educ., 1986
S.L.D. 1699 (ruling that despite overlap of
duties between post of vice-principal and
newly-created supervisor position, positions
were “substantially different”).

Despite petitioner’s belief that the new
position of class supervisor is only a thinly-
disguised effort to repackage the job of
guidance counselor by creating a new job
title and requiring minor additional supervi-

‘sory duties, the record indicates that the
- Commissioner and State Board could rea-

sonably conclude that the positions were in
fact different.

Based on the testimony of various wit-
nesses at Ms. Dennery’s administrative
hearing, the Commissioner and State
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_les1Board concluded that the two positions
involved were not substantially similar to
one another. Dr. Centolanza testified con-
cerning the scope and nature of the class-
supervisor position. According to his testi-
mony, the supervisor performed several
new functions not required of a guidance
counselor. Those duties included the for-
mal evaluation of teachers, building-wide
supervision one day per week, supervision
of in-school discipline, and the enforcement
of the school’s tardiness policy. Dr. Cento-
lanza estimated that up to forty percent of
a class supervisor's day was occupied by
those tasks.

Petitioner herself testified that she had
performed all of the duties performed by
class supervisors with the exception of
evaluating teachers. Thomas Kean, a for-
mer guidance counselor and new class su-
pervisor, also testified on behalf of Den-
nery, as did two other teachers. They all
conceded that class supervisors performed
certain supplemental supervisory func-
tions.

The ALJ, the Commissioner, and the
State Board found that the teacher evalua-
tion function performed by the class super-
visors was the critical distinction between
the two posts. Dennery’s guidance work
involved only student evaluations rather
than teacher evaluations. Because teacher
evaluation required supervisory skills, the
Commissioner and State Board reasonably
concluded that Dennery’s service as a guid-
ance counselor was distinctly different
from work performed by the new supervi-
sors.

[6,7] Ordinarily, we will not reverse
the determination of an administrative
agency unless it is arbitrary, capricious, or
unreasonable or is not supported by sub-
stantial credible evidence in the record as a
whole. Henry v. Rohway State Prison, 81
N.J. 571, 580, 410 A.2d 686 (1980) (citing
Campbell v. Department of Civil Serv., 39
N.J. 556, 562, 189 A.2d 712 (1963)). We
adhere to that standard to resolve disputes
arising under school laws. Dore v. Board
of Educ., 185 N.J Super. 447, 452, 449 A.2d
547 (App.Div.1982). The record thus rea-
sonably supports |¢sthe determination that
the newly-created position of class supervi-
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sor required the performance of additional
duties and tasks and that the position was
not so substantially similar to Dennery’s
previous position as a guidance counselor.

[81] We also conclude that the State
Board properly determined that the District
had a legitimate basis for restructuring the
guidance department. According to the
testimony of Dr. Centolanza, he had re-
ceived continued complaints and criticism
concerning the performance of the guid-
ance department. Based on those com-
plaints, he endeavored to restructure the
guidance department. Dennery’s position
was abolished as part of an overall reorga-
nization based on a legitimate educational
policy rather than as part of a direct at-
tempt to remove her from the District.

[9] In the same vein, we are unable to
ascribe bad faith to the District in the
elimination of Dennery’s position. We
have reviewed the entire record and have
found no evidence of improper motives or
bad faith on the part of the District in
revamping the guidance counselor services
and eliminating the position of guidance
counselor. That Dennery had a good em-
ployment record with the District and had
never received any negative evaluations
from her supervisors is evident. However,
despite petitioner’s contentions that she
had been terminated for improper reasons
or ill will on the part of the Superintendent,
we find no support for that proposition
from the record.

Vv

It is unfortunate that an educator such
as Ms. Dennery, highly qualified as a guid-
ance counselor, additionally qualified under
all three major educational certificates, and
also possessed of a long record of service
within a public school system, should have
lost her job as a consequence of a reorgani-
zation within the school district. The deni-
al of petitioner’s appointment to a newly-
created position perhaps is attributable in
part Jessto the perceived deficiencies in the
current statutory and regulatory scheme
governing tenure. However, the reason-
ableness of the tenure system and its appli-
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cation in individual cases reposes in the
sound and expert discretion of the edu-
cators statutorily authorized to regulate
public education. Courts will be vigilant to
assure the proper application of the school
laws and to forestall capricious or arbitrary
administrative action. However, the courts
caanot supplant educators; they are not at
liberty to interfere with regulatory and ad-
ministrative judgments of the professionals
in the field of public education unless those
judgments are palpably arbitrary or depart
from governing law.

The judgment of the Appellate Division
is reversed.

For reversal—Chief Justice WILENTZ
and Justices CLIFFORD, POLLOCK,
O’'HERN, GARIBALDI and STEIN—6.

For affirmance—None.

© & KEY NUMBER SYSTEM

—~AmE

131 N.J. 643

_1643STATE of New Jersey,
Plaintiff-Appellant,

Y.

Aaron D. HASKINS, Defendant-
Respondent.

Supreme Court of New Jersey.

Argued Feb. 2, 1993.
Decided April 15, 1993.

‘Defendant was convicted in the Superi-
or Court, Law Division, Somerset County,
of drug transaction within 1000 feet of
school’ property.  Defendant-: appealed.
The Superior Court, Appellate Division, re-
versed. Petition for ecertification” was
granted. The Supreme Court, O’Hern, J.,
held that testimony Jesof police officer
based on use of steel tape measure to cal-
culate distance between drug transaction
and school property was admissible.

Judgment of = Appellate Division  re-
versed, and conviction reinstated.

1. Criminal Law &=388(2)

Testimony of police officer based on
use of steel tape measure to calculate dis-
tance between drug transaction and school
" property was admissible in prosecution for
drug transaction within 1000 feet of school
property, even though tape measure did
not bear certificate of authentication from
State Division of Weights and Measures;
tape measure itself was admitted along
with tape measure used by defendant, and
jury could have tested accuracy of state’s
tape by checking it against defendant’s
tape. N.J.S.A. 51:1-102.

2. Weights and Measures &6

Statute which states that certificate
from Superintendent of Weights and Mea-
sures is presumptive evidence of correct-
ness when official uses measuring device in
enforcement of law does not exclude other
methods of proving authenticity of device.
N.J.S.A. 51:1-102.
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The opinion of the Court was delivered
by

_1esO'HERN, Justice.

"[1] This appeal concerns the degree of
scientific reliability that must attend the
proof that an illegal drug transaction has
oceurred within one thousand feet of school
property in violation of N.J.S.A. 2C:35-7.
The specific question is whether a steel
tape measure used by investigating offi-
cers must bear a certificate of authentica-
tion from the State Division of Weights and



