a public entity that does not own the prop-
erty on which the dangerous condition ex-
ists and which gives rise to the circum-
stances requiring the use of emergency
signals. However, the legislative comment
to the statute refers to the case of Bergen
v. Koppenal 52 N.J. 478, 246 4.2d 442
(1968), decided before the Tort Claims Act
was enacted.| In Bergen, a township police
officer noted|that an overhead traffic light
had broken Igose and had turned so that its
signal was misdirected. The road in ques-
tion was a State highway, and the lighting
system was maintained by the State. The
police officer| advised his headquarters of
the condition put the State highway depart-
ment could not be reached until 8:00 a.m.,
approximately two hours after the officer’s
observation. |A car accident occurred at
8:45 a.m., allegedly caused in part by the
misdirected traffic signal. The plaintiff
r of the other car and the
e Supreme Court affirmed
our reversal of the judgment in favor of
the township. However, the Court limited
its holding, stating that “a duty may be
found if a police officer learns of an emer-
gent condition which is likely not to be
observed by a|motorist and which holds an
unusual risk of injury.” Id. at 480, 246
A.2d 442 Eus, liability was found for

failing to warn about the dangerous condi-
tion of the praperty of another only where
actual notice of the condition was proven.

This rationale was followed in Meta .
Tp. of Cherry Hill, 152 N.J.Super. 228, 377
A.2d 934 (App. iv.1977), certif. den. 75 N.J.
587, 384 A4.2d B18 (1977) where a motorist
involved in a head-on collision on a county
road alleged that the township and county
were negligent; in failing to either alleviate
a dangerous ice patch or alert motorists of
its existence. | We reversed a summary
judgment in favor of the defendants and
specifically noted that the township police
officer believed|the condition constituted an
emergent road| condition not likely to be
observed by a motorist and for that reason
had notified both the county and municipal-
ities several times. Jd, 152 N.J Super. at
234, 337 A.2d 934.

In the prese;

that Officer
558 A.2d—12

case, there is no evidence
ng or Officer Guarino had
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actual notice of the specific condition which
caused plaintiff’s accident prior to its oc-
currence.

In conclusion we affirm the entry of
summary judgment in favor of the County
of Essex and the Township of West Orange
and reverse summary judgment entered in
favor of defendants Orange Quarry Com-
pany and H.B. Mellott Estates, Inc.

W
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1. Administrative Law and Procedure
&=496

(bor Relations €677
Statutes €=219(5)

indings of legislative intent by the
Employment Relations Commission

he Public Transportation Act authori-
“to negotiate collectively” incorpo-
rates| public sector negotiability concepts,
rather than private sector concepts. N.J.S.
A. 27:25-14, subd. d.

3. Labor Relations &179

cope of negotiations for New Jersey
Trangit Corporation employees is not
broader than that available to other public
emplgyees under the Employer-Employee
Relations Act; rather, the Public Transpor-
tation Act can fairly be read as requiring
NJT employees to be subject to the same
rules|as all other public employees. N.J.S.
A, 2T:25-1 et seq., 27:25-14, subds. b, d, e,
34:13A-5.3.
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on the brief).

Robert E. Anderson, Gen. Counsel, Tren-
ton, for respondent Public Employment Re-
lations Com’n.

Jeffrey Freund, Washington, D.C., of the
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Before Judges GAULKIN, BILDER
and R.S. COHEN.

The opinion of the court was delivered by

GAULKIN, PJ.A.D.

In ruling on a series of scope of negotia-
tion petitions filed by the bus operating
subsidiaries of New Jersey Transit Corpo-
ration (NJT), the Public Employment Rela-
tions Commission (PERC) defined for NJT
bus employees a scope of negotiations
broader than that available to other public
employees. NJT appeals.

I

NJT was created by the Public Transpor-
tation Act of 1979 (PTA) to “provide for the
operation and improvement of a coherent
public transportation system in the most
efficient and effective manner.” N.J.S.A.
27:25-2b, e (West Supp.1988). In 1980, ex-
ercising its power ‘“to acquire and operate
public transportation assets” (N.J.S.A.
27:25-2e), NJT acquired Transport of New
Jersey, a private bus company, and its sub-
sidiary, Maplewood Equipment Company.
Those entities became a wholly-owned sub-
sidiary of NJT named NJ Transit Bus Op-
erations, Inc. In 1984 NJT acquired Mer-
cer County Improvement Authority, which
operated bus services in Mercer County;
that entity was renamed NJ Transit Mer-
cer, Inc.

Respondents Amalgamated Transit Un-
ion, New Jersey Council, United Transpor-
tation Union Local 33, Transport Workers
Union of America Local No. 225, and ATU
Division 540 represented various groups of
employees employed by the acquired bus
lines and now represent, in several negoti-
ating units, employees of NJT.

In 1987, NJT filed with PERC seven
scope of negotiations petitions challenging
the negotiability of various provisions
which respondents sought to include in new
labor agreements. NJT asked PERC to
find the disputed proposals outside the



posals fro

interest arbitration proceed-

scope of nEIotiations and to bar such pro-

ings initia

A. 27:25-14¢

tions were

by respondents under N.J.S.
(West Supp.1988). The peti-

ronsolidated into a single pro-

ceeding. After briefing and oral argu-

ment, PER(
determining
der the PTA

issued its Decision and Order
the scope of negotiations un-
and the negotiability of each

of the challenged contract proposals. NJT
appeals, asserting that PERC erred both in
its definition of the scope of negotiability

and in its g
the contract

In its De

pplication of that standard to
proposals.

11
cision and Order, PERC de-

scribed the

re question as being “what
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scope of negotiations did the Legislature
authorize when it enacted the [PTA].” The
unions’ argument, PERC said, was that
“the Legislature retained the scope of ne-
gotiations set out under the federal Labor—
Management| Relations Act, 29 USC
§ 141 et seq.”! (LMRA), while NJT argued
that “the Legislature limited the scope of

negotiations to that provided for New Jer-
sey public employees as set forth in New
Jersey court fases interpreting the EERA
[i.e, the New Jersey Employer-Employee

Relations Act, N.J.S.4. 34:13A-1 to 21}.”
If the LMRA applied, NJT would be re-
quired to bargain with the unions over
“wages, hours, and other terms and condi-
tions of employment” (29 US.C. § 158(a)),
that is, over issues which “settle an aspect
of the relationship between the employers
and employees.” Allied Chemical & Alka-
It Workers v. Pittsburgh Plate Glass Co.,
404 US. 157, 178, 92 S.Ct. 383, 397, 30
L.Ed.2d 341 (1971). If the EERA applied,
NJT would required to negotiate with
respect to “terms and conditions of employ-
ment” (N.J.S.U. 34:13A-5.3), which have
been judicially defined as
those matters which intimately and di-
rectly affect the work and welfare of
public empldyees and on which negotiat-
ed agreement would not significantly in-
terfere with the exercise of inherent
management prerogatives pertaining to
the determination of governmental poli-
cy.

N.J. 485

State v. State Supervisory Employees
Ass’n., 18 N.J. 54, 67, 393 A.2d 233 (1978).

After making a detailed analysis of the
PTA, which it found “much more compli-
cated” than the parties understood, PERC
fashioned a negotiability test for NJT bus
employees which is a hybrid of LMRA pri-
vate sector and EERA public sector princi-
ples. PERC found that “the Legislature
intended that the [NJT bus] employees
have [negotiation] rights similar to what
they had before the takeover,” but that
negotiations “cannot preclude” NJT from
fulfilling its “statutory mission.” To that

_extent, the employees’ “labor relations

rights are more limited than they were
when these employees were in the private
sector.” The “statutory mission” test,
PERC explained,
must be more narrowly construed than
the negotiability limitation under the
EERA. This limitation must come from
the [PTA] and [NJT's] responsibility un-
der that statute and cannot be based
upon some broad and undefined exercise
of managerial authority. The critical dis-
tinction would be that ‘issues that settle
an aspect of the relationship between the
employer and the employee,” ... are
mandatorily negotiable under this stan-
dard even if not under the EERA.

IIIL.

(11 PERC’s findings of legislative in-
tent are not, of course, binding on us.
Mayflower Securities v. Bureau of Securi-
ties, 64 N.J. 85, 93, 312 4.2d 497 (1973).
Our reading of the statute leads us to a
different conclusion.

The focus of inquiry is N.J.S. 4. 27:25-14,
which addresses employer-employee rela-
tions under the PTA. Subsection b states
the basic entitlement of NJT employees:

In accordance with law, employees of the
employer shall have and retain their
rights to form, join or assist labor orga-
nizations and to negotiate collectively
through exclusive representatives of
their own choosing.

As PERC acknowledged, the use of the
word “negotiate” rather than “bargain” is
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signifijcant. “Bargaining” is the term com-
used in private employment rela-
while “negotiating” connotes the
limited rights of public employees.
stinction was thoroughly discussed in
v. Intern. Assoc. of Fire Fighters, 55

A-5.3, the EERA section which autho-
“collective negotiations.” The Lullo
iffs argued, as the unions did here
e PERC, that the Legislature intended

Id. at 438, 262 A.2d 681. The
al clear” legislative intent was “to
xnize inherent limitations on the bar-
g power of public employer and em-
[TThe authorization for ‘collective negoti-
ons’ in the [EERA] was designed to
ake known that there are salient differ-
es between public and private employ-
emt relations which necessarily affect

r in the public sector. Finally, it signi-
an effort to make public employers
and employees realize that the process of
collective bargaining as understood in
the private employment sector cannot be
transplanted into the public service.

Id. at 440, 262 A.2d 681. See also Tp. of
West Windsor v. Public Employment Re-
lations Commission, T8 N.J. 98, 114, 393
A.2d| 255 (1978); New Jersey Turnpike
Employees’ Union, Local 194 v. New Jer-
sey Turnpike Authority, 64 N.J. 579, 581,
319 A.2d 224 (1974).

[2} Thus it is fair to infer that the PTA
authprization “to negotiate collectively”
(N.JIS.A. 27:25-14d) incorporates public

negotiations involving a public fire or po-
department, the EERA separately permits
-finding on permissive subjects of negotia-
. N.J.S.A. 34:13A-16b; Paterson Police P.B.
. Paterson, 87 N.J. 78, 87-88, 432 A.2d 847

er the PTA was enacted, the two-part nego-
tiability test set forth in State Supervisory Em-
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sector negotiability concepts rather than
private sector concepts. That inference is
strongly supported by the description in
N.J.S.A. 27:26-14d of the scope of negotia-
tions:
It shall be the mutual obligation of the
employer and the majority representative
of any of its employees to negotiate col-
lectively with respect to mandatorily ne-
gotiable subjects which intimately and
directly affect the work and welfare of
employees. These subjects include
wages, hours of work, the maintenance
of union security and check-off arrange-
ments, pensions, and other terms and
conditions of employment.

Id. The obligation to negotiate collectively
“with respect to mandatorily negotiable
subjects which intimately and directly af-
fect the work and welfare of employees” is
precisely the obligation imposed under the
EERA. State Supervisory Employees
Ass’n., 78 N.J. at 67, 393 A.2d 233.

PERC accepted that the Legislature
adopted that portion of the EERA negotia-
bility test as defined in State Supervisory
Employees Ass’n. But, PERC observed,
the PTA does not recite the limitation stat-
ed in State Supervisory Employees Ass™n.
that negotiable terms and conditions are
only those which “would not significantly
interfere with the exercise of inherent
management prerogatives pertaining to the
determination of governmental policy.” 2
78 N.J. at 67, 393 A.2d 233. PERC thus
saw an “implication ... that the Legisla-
ture wanted [NJT] employees to retain a
broader scope of negotiations than that ex-
isting for New Jersey’s other public em-
ployees.” PERC found, however, that the
PTA’s reference to ‘“negotiations” implied
a legislative aim to incorporate some kind
of public sector negotiating limitations.
Eschewing the “management prerogative”

ployees Ass'n was refined to three parts by a
separate reference to the fact that a matter is
not negotiable under the EERA “if it has been
preempted by statute or regulation.” In re
IFPTE Local 195 v. State, 88 N.J. 393, 403, 443
A.2d 187 (1982). The parties appear to agree
that the PTA, however interpreted, is subject to
that limitation.



formulation,| PERC coined its new test;
whether the negotiations would “preclude”
NJT from “fulfilling” its “statutory mis-
sion.”

We find that approach unpersuasive, As
es, the statute must be read
as incorporating a limitation on negotia-
tions consistent with the special character-
istics of public sector employment rela-
tions. While the Legislature did not specif-
ically adopt the “management prerogative”
test, neither did it set forth the “statutory
mission” test|created by PERC. Nor did it
instruct PERC to create a new negotiability
test. There |is little justification to con-
clude that by adopting the scope of negotia-
tions language of N.J.S.A. 27:25-144, the
Legislature intended to disregard the stan-
dards judicial developed over two decades
under the EERA and to have PERC create
new standards, solely applicable to NJT
bus employees,® bottomed on an unclear
uncertain  distinction  between
“management prerogative” and “statutory
mission.”

PERC and the unions point to other lan-
guage in the PTA which they say evidences
a legislative intent to grant distinctive ne-
gotiating rights to NJT bus employees.
They rely heavily on N.J.SA. 27:25-14c¢
which directs that in enforcing the rights
and duties of JT and its employees PERC

shall be guided by the relevant Federal

or State labor law and practices, as de-
veloped under the “Labor Management

Relations Act, 1947” or under the “Rail-

way Labor Act,” (45 U.S.C. 151 et seq.),

provided however that employees shall
not have the right to strike except as
provided by |the “Railway Labor Act.”

Id. The instr.Ection that PERC is to be
t]

“guided” by the law and practices devel-
oped under federal statutes does not mean,
however, that federal law controls or that
state law is preempted. In fleshing out the
EERA, our Supreme Court has consistently
held that “the| experiences and adjudica-
tions” under the LMRA are an appropriate

3. The parties agree that the governance of the
labor relations df NJT's rail operations, conduct-
ed through another subsidiary corporation, is
preempted by the Railway Labor Act, 45 US.C.
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“guide.” Lullo, 55 N.J, at 424, 262 A.2d
681; In re Bridgewater Township, 95 N.J.
235, 240, 471 4.2d4 1 (1984); Galloway Tp.
Bd. of Ed. ». Galloway Tp. Assoc. of Ed.
Sec'ys., T8 N.J. 1, 9, 393 A4.2d 207 (1978).
Importantly, the Court has also cautioned
that private sector precedents under the
LMRA are of limited relevance to scope of
negotiation determinations, which are mat-
ters peculiar to public employment. In re
IFPTE, Local 195, 88 N.J, at 401, n. 8, 443
A.2d 187; In the Matter of Paterson Po-
tice PBA Local No. 1 v Paterson, 87 N.J.
78, 90, 432 A.2d 847 (1981); Ridgefield
Park Ed, Assn. v, Ridgefield Park Bd. of
Ed., 18 N.J. 144, 159, n. 2, 393 4.2d 278
(1978). The statutory direction that PERC
“shall be guided” by law and practices
developed under federal statutes is there-
fore entirely consistent with the application
of state law principles in scope of negotia-
tion determinations.

Immediately before its “shall be guided”
clause, N.J.S.A. 27:25~14c directs that

[tlhe enforcement of the rights and

duties of [NJT] ... and [its] employees

shall be governed by the [EERA] and
shall be within the jurisdiction of

[PERC].

PERC reads that language as establishing
“the procedures and forum for seeking en-
forcement of rights and duties, rather than
their substantive boundaries.” But that
reading is based on PERC’s view that the
“shall be guided” clause fixes “the sub-
stantive boundaries of legal rights and
duties.” As we have said, we do not find
that clause to mandate any substantive
standards. We see no reason to narrowly
interpret the legislative declaration that
“enforcement” of employer and employee
rights and duties under the PTA shall be
“governed by” the EERA.

PERC and the unions further argue that
their reading of the legislative intent is
supported by (1) the NJ.S.A. 27:25-14b
provision that NJT employees shall “re-
tain” their rights to participate in labor
organizations and to negotiate collectively

§ 151 et seq. United Transportation Union v.

Long Island Railroad, 455 U.S. 678, 102 S.Ct.
1349, 71 L.Ed.2d 547 (1982).



jon security and check-off arrange-
” and “pensions.” The rights de-
ed in N.J.S.A. 27:25-14b are those
which other public employees enjoy under
the [EERA; that section does not suggest
that{ NJT employees ‘“retain” unspecified
rights enjoyed only by private employees.
Simijlarly the mandate for “‘continuing rep-
resentation” in N.J.S.A. 27:25-14e does not
establish the representatives’ scope of ne-
gotintions. And, although union security,
check-off arrangements and pensions had
been held not mandatorily negotiable under
the [EERA, that was because of legislative
preemption, not because they were matters
of {management prerogative.” See New
Jersey Turnpike Employees Union v. New
Jersey Turnpike Auth., 123 N.J.Super.
461/ 303 A.2d 599 (App.Div.1973), aff’d 64
N.J| 579, 319 A.2d 224 (1974); Fairlawn
Edycation Ass’n. v. Fairlawn Board of
Edycation, 19 N.J. 574, 401 A.2d 681
(1979). In the absence of a statutory bar,
union security, check-off arrangements and
pengions are unquestionably negotiable un-
der|the EERA just as they are under the
See State Supervisory Employees
m., 78 N.J. at 80-81, 393 A.2d 233,
Matter of Board of Educ. of Town of
Bognton, 99 N.J. 523, 494 A.2d 279 (1985),
cert. den., 475 U.S. 1072, 106 S.Ct. 1388, 89
L.Ed.2d 613 (1986).

e unions also argue that the Legisla-
ture structured the PTA to assure that
federal funds would be obtained under the
Urban Mass Transportation Act of 1964 (49
US.C.App. § 1602 et seq.) (UMTA) and
therefore intended a broadened scope of
negotiations for NJT employees in obedi-
to UMTA’s section 13(c) (49 U.S.C.
. § 1609(c)):

It shall be a condition of any assistance
nder section 1602 of this title that fair
nd equitable arrangements are made, as
etermined by the Secretary of Labor, to
rotect the interests of employees affect-
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ed by such assistance. Such protective
arrangements shall include, without be-
ing limited to, such provisions as may be
necessary for (1) the preservation of
rights, privileges, and benefits (including
continuation of pension rights and bene-
fits) under existing collective bargaining
agreements or otherwise; (2) the continu-
ation of collective bargaining rights; (3)
the protection of individual employees
against a worsening of their positions
with respect to their employment; (4)
assurances of employment to employees
of acquired mass transportation systems
and priority of reemployment of employ-
ees terminated or laid off; and (5) paid
training or retraining programs. Such
arrangements shall include provisions
protecting individual employees against a
worsening of their positions with respect
to their employment which shall in no
event provide benefits less than those
established pursuant to section 5(2)(f) of
this title. The contract for the granting
of any such assistance shall specify the
terms and conditions of the protective
arrangements.

In its decision, PERC noted that “[t]he
unions ... argued that section 13(c) of
UMTA requires that private sector bargain-
ing rights be fully preserved as a condition
to receiving federal funds while [NJT] re-
sponds that New Jersey’s public sector
principles satisfy that condition.” PERC
found, however, that it “lacked authority to
resolve [that] issue” and did not base its
scope of negotiations determination on any
interpretation of UMTA.

Although it is neither necessary nor ap-
propriate for us to determine what “ar-
rangements”’ would satisfy section 13(c),
we find no persuasive evidence that the
scope of negotiations principles established
under the EERA would foreclose the Secre-
tary of Labor from granting the approval
required of him under the UMTA. In Jack-
son Transit Authority v. Amalgamated
Transit Union, 457 U.S. 15, 102 S.Ct.
2202, 72 L.Ed.2d 639 (1982), the Supreme
Court held that in enacting section 13(c),
“Congress intended that labor relations be-
tween transit workers and local govern-



ments would be controlled by State law.”
Id. at 24, 102 S.Ct at 2207-2208. The
Court later [continued:

Congress made it absolutely clear that it
did not intend to create a body of federal
law applicable to labor relations between
local governmental entities and transit
workers. (Section 13(c) would not super-
sede state|law, it would leave intact the
exclusion of local government employers
from the National Labor Relations Act
and state dourts would retain Jurisdiction
to determine the application of state poli-
¢y to local jgovernment transit labor rela-
tions.

Id. at 27, 102 S.Ct. at 2209. Thereafter
two lower court cases considered union
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Mass., 666 F
den. 457 U.S,
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gencies pursuant to section

In Local Div. 589 v. Comm. of

.2d 618 (1st Cir.1981), cert.
1117, 102 S.Ct. 2928, 73 L.Ed.
) the court found that “Con-

gress’s general intent to secure fair ar-

rangements d
tation of any

pes not require the implemen-
particular set of detailed

provisions” and that the statute requires
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system as a
workers.” In
AFL-CIO v. |
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ot a change makes the state
whole unfair to the transit
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court discussed at length the
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impasse over disputed mandatory sub-
jects.

Id. at 951. Whatever its scope of negotia-
tions, the PTA appears at least facially to
satisfy those criteria.

In support of their conflicting conten-
tions, the parties also point to various frag-
ments of legislative history. No purpose
would be served by our reciting those ma-
terials, for we find no guidance in them.
They clearly disclose a recognition that the
removal of NJT bus employees from the
private to the public sector would create
difficult and sensitive labor relations prob-
lems. But the available evidence as to
whether or how the legislators understood
or intended those problems to be resolved
is at best vague and equivocal.

Iv.

[3] In sum, there is little in the sub-
stance, language or history of the PTA
evidencing a legislative intent to provide a
scope of negotiations for NJT employees
broader than that available to other New
Jersey public employees under the EERA.
To the contrary, the PTA can fairly be read
as requiring NJT employees to be subject
to the same rules as all other public em-
ployees. The consistent use of the word
“negotiate” rather than “bargain” implies
the limitations on public sector employment
relations which have been carefully devel-
oped in our case law over many years. The
obligation stated in N.J.S.4. 27:25-14d that
the parties “negotiate collectively with re-
spect to mandatorily negotiable subjects
which intimately and directly affect the
work and welfare of employees” is drawn
directly from that case law. State Super-
visory Employees Ass'n. 18 N.J. at 67, 393
A.2d 233. The legislative direction that the
enforcement of the rights and duties of
NJT and its employees “shall be governed”
by the EERA and within the jurisdiction of
PERC suggests that PERC’s role is the
same under both statutes. And there is
nothing in the PTA that directly distin-
guishes the rights and duties of NJT and
its employees from those of other public
employers and employees under the EERA.
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Considerations of common sense and
sound| public policy also support the infer-
ence that the Legislature intended NJT em-
ployeés to be subject to the same rules that
apply |to other public employees. In adopt-
ing the EERA, the Legislature did not at-
tempt) to fix the scope of negotiations be-
yond Baying that “terms and conditions of
empldgyment” are negotiable (MN.J.S.A.
; it left further definition to

gement prerogative” (EERA) and
protepting its “statutory mission” (PTA, as
reted by PERC.) Cf State Supervi-
sory |[Employees Ass'n. 18 N.J. at 74, 79,
393 A4.2d 233. Such a course would hardly
assure the “continued labor stability”
which PERC itself called a central aim of
the BTA.

W¢ accordingly reverse PERC’s Decision
and Qrder and remand the matter to PERC
for reconsideration and redetermination of
the scope of negotiations petitions in con-
formity with this opinion.
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—tnmE

to expand the judicially-stated scope of negotia-

4. 'l}e Legislature has since amended the EERA
tionls in certain particulars. See L. 1979, c. 477,
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Sheriff sought review of denial of his
application for cost-free transfer from Pub-
lic Employees’ Retirement System to Police
and Firemen’s Retirement System. The
Superior Court, Appellate Division, D’An-
nunzio, J.A.D., held that sheriff who had
had prior opportunity to transfer but had
rejected it because of the cost involved was
not entitled to transfer pursuant to statute
allowing cost-free transfers for those who
had previously been precluded from joining
the PFRS because of age.

Affirmed.

1. Administrative Law and Procedure
@413
Administrative agency’s interpretation
of its regulations is entitled to substantial
weight.

2. Sheriffs and Constables =28

Sheriff was not entitled to a cost-free
transfer from Public Employees’ Retire-
ment System to Police and Firemen’s Re-
tirement System under statute authorizing
free transfer to those who had previously
been precluded from making a transfer be-
cause they were over age 35, where he had
had a prior opportunity to transfer but had
declined it because of the cost involved,
even though, after that opportunity, he had
been in the category of persons who were
precluded from joining the PFRS because
of age. N.J.S.A. 43:16A-3, 43:16A-3.17.

§ 2 (NJSA. 34:13A-5.5); L. 1982, ¢ 103, § 1
(N.J.S.A. 34:13A-5.3).



