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the worthwhile goal of providing all seasonal
employees the benefits designed to overcome
the economic losses attributable to tempo-
rary disability.  It does so, however, oblivi-
ous to the Legislature’s stronger preroga-
tives and greater understanding in respect of
whether and how seasonal employees should
be protected.  It is for the Legislature to
decide what constitutes seasonal employ-
ment, the significance of the source of wages,
the appropriate rates of payment, the accom-
modation of dual and successive employ-
ments, and the implications of full-time em-
ployment that is paid on a partial-year basis.
The entitlement of teachers as seasonal em-
ployees is a difficult and complex subject
S 554with consequences for public education
that should not be resolved cavalierly by the
judiciary.

One can hardly assume the Legislature
will believe that the Court in this opinion is
only explaining and confirming an existing
legislative plan.  Each year, New Jersey
spends roughly 57% of its school budget on
salaries and benefits.  Nick Chiles, A Lesson
in School Spending, Newark Star Ledger,
Mar. 23, 1998, at 1.  The Court betrays fiscal
indifference when it compels an increase in
those expenditures based on misreadings of
clear statutes and adventurous forays into
public policy regarding what is right for
hypothetical average seasonal employees,
who dramatically differ from your prototypi-
cal teacher.  The Legislature may well be-
lieve that teachers are not to be treated as
other seasonal employees and that their in-
terests are generally well-protected and se-
cured.  Especially in light of the ongoing
school funding controversy, we should be ex-
tremely wary of ordering the schools to
spend more money to compensate teachers
for summer job loss when the Legislature
has not so mandated.  Whether it is sound
public policy is not for us to say.

I would, therefore, affirm the decision of
the Appellate Division and let stand the rul-
ing that Outland is not entitled to temporary
disability benefits over the summer months.

Chief Justice PORITZ and Justice
GARIBALDI join in this opinion.

For reversal and remandment—Justices
POLLOCK, O’HERN, STEIN and
COLEMAN—4.

For affirmance—Chief Justice PORITZ,
and Justices HANDLER and
GARIBALDI—3.
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Police unions filed unfair practice
charges with the Public Employee Relations
Commission (PERC).  The PERC deter-
mined that the ‘‘unit work rule’’ required the
city to negotiate with the unions before
transferring to civilians work that had been
performed exclusively by police officers, and
appeal was taken.  The Superior Court, Ap-
pellate Division, affirmed.  Petition for certi-
fication was granted, 152 N.J. 8, 702 A.2d
347.  The Supreme Court, Stein, J., held that
city’s actions of transferring police officers
from administrative and non-police positions
to operational positions and filling the admin-
istrative and non-police positions with civilian
personnel constituted a non-negotiable mana-
gerial prerogative.

Reversed.
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1. Administrative Law and Procedure
O763, 789, 791

Judicial role when reviewing action of
administrative agency is generally restricted
to three inquiries: (1) whether agency’s ac-
tion violates express or implied legislative
policies, that is, did agency follow law;  (2)
whether record contains substantial evidence
to support findings on which agency bases its
action;  and (3) whether, in applying legisla-
tive policy to facts, agency erred in reaching
conclusion that could not reasonably have
been made on showing of relevant factors.

S 5562. Labor Relations O671
In absence of constitutional concerns or

countervailing expressions of legislative in-
tent, appellate court applies deferential stan-
dard of review to determinations made by
Public Employee Relations Commission
(PERC).

3. Labor Relations O178
Subject is negotiable between public em-

ployers and employees when item intimately
and directly affects work and welfare of pub-
lic employees, subject has not been fully or
partially preempted by statute or regulation,
and negotiated agreement would not signifi-
cantly interfere with determination of gov-
ernmental policy.

4. Labor Relations O178
City’s actions of transferring police offi-

cers from administrative and non-police posi-
tions to operational positions and filling the
administrative and non-police positions with
civilian personnel constituted a non-negotia-
ble managerial prerogative; negotiated
agreement would significantly interfere with
city’s managerial prerogative to determine
governmental policy.

5. Labor Relations O178
Public Employee Relations Commission

(PERC) should not have applied unit work
rule, but, even under that rule, city was not
required to negotiate shifting of unit work,
namely transferring police officers from ad-
ministrative and non-police positions to oper-
ational positions and filling administrative
and non-police positions with civilian person-
nel, because city’s actions fell within reorga-
nization exception to that rule.

6. Labor Relations O178
‘‘Unit work rule’’ provides that shifting

of work from employees within a negotiations
unit to other employees outside the unit is a
mandatory subject of negotiations; however,
rule is subject to three exceptions, and these
are that the union has waived its right to
negotiate over the transfer of unit work, job
was not within the S 557exclusive province of
the unit-personnel, and municipality is reor-
ganizing the way it delivers government ser-
vices.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

7. Labor Relations O178
Public employer does not have to negoti-

ate the shifting of work from unit employees
to non-unit workers if the union has waived
its right to negotiate; waiver can come in a
number of different forms, but it must be
clear and unmistakable.

8. Labor Relations O178
If contract explicitly and unmistakably

allows employer to make changes, union has
no right to negotiate over shifting of work
from unit employees to non-unit workers;
similarly, consistent past practice to which no
objection has been made operates as waiver.

9. Labor Relations O178
Whether public employer’s actions will

be deemed to constitute legitimate reorgani-
zation, for purposes of reorganization excep-
tion to unit work rule which provides that
shifting of work from employees within nego-
tiations unit to other employees outside unit
is mandatory subject of negotiations, de-
pends both on employer’s motivations and
whether there is change in delivery of ser-
vices.

10. Labor Relations O178
To successfully assert reorganization ex-

ception to unit work rule which provides that
shifting of work from employees within nego-
tiations unit to other employees outside unit
is mandatory subject of negotiations, public
employer is required to prove that there was
change in way services were delivered and
that change was not motivated purely by
economic reasons.
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The opinion of the Court was delivered by

STEIN, J.

This appeal requires us to determine
whether a city must negotiate with police
unions before implementing a plan to trans-
fer police officers from administrative and
non-police positions to operational positions
and to fill the administrative and non-police
positions with civilian personnel.  As part of
a claimed reorganization of its police force,
the City of Jersey City (City) sought to
transfer officers formerly discharging non-
police functions such as radio repair, supervi-
sion of school crossing guards, and mainte-
nance of police property rooms, to operation-
al or field positions such as patrol duty and
community-based policing.  The vacant posi-
tions were to be filled by civilians.  The City
did not engage in negotiations with the police
unions concerning the plan.  The police un-
ions filed unfair practice charges with the
Public Employee Relations Commission
(PERC), alleging that the City engaged in
unfair practices within the meaning of the

New Jersey Employer–Employee Relations
Act, N.J.S.A. 34:13A–1 to –29, by unilaterally
transferring work from police personnel to
civilian employees not included in the police
officers’ bargaining units.

S 559PERC determined that the ‘‘unit work
rule’’ required the City to negotiate with the
unions before transferring to civilians work
that had been performed exclusively by po-
lice officers, and concluded that of the ten
functions that the City had transferred from
police officers to civilians, five had been per-
formed exclusively by police officers and five
had not.  PERC thereafter issued an order
directing the City to reassign to police offi-
cers those duties that had been performed
exclusively by police officers and ordered the
City to negotiate the transfer of such ‘‘police
unit work’’ with union representatives.

The City appealed the order.  The Appel-
late Division affirmed, substantially for the
reasons set forth in PERC’s decision and
order.  We granted the City’s petition for
certification.  152 N.J. 8, 702 A.2d 347 (1997).

I

In 1988, Murray and Mayo Associates, a
management consulting agency, conducted a
study of the Jersey City Police Department
(Department).  The study revealed that the
Department could be run more efficiently if
uniformed personnel in administrative posi-
tions were moved into field positions and if
civilians assumed the uniformed personnel’s
former administrative duties.  In that same
year, the Police Director of Jersey City
reached the same conclusion and proposed a
departmental reorganization.  In September
1992, the Police Chief of Jersey City identi-
fied sixty-four clerical, technical, and other
non-police positions held by police officers
that were to be filled by civilians.  The police
officers were to be deployed into field posi-
tions.

Generally following the Police Chief’s rec-
ommendations, the City began reorganizing
the Department in July 1993.  Civilians dis-
placed police officers in the following areas:
(1) intra- and inter-departmental mail deliv-
ery, (2) the Bureau of Criminal Identification,
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(3) clerical duties performed by the station
lieutenant’s desk assistant, (4) the property
room, (5) crossing guard supervision, (6) the
legal bureau, (7) the motor pool, (8) radio
repair, (9) S 560the pistol range, and (10) the
fiscal office.  The officers whose positions
were filled by civilians were transferred to
operational or field positions.  They were not
terminated and did not receive reductions in
rank or salary.

At the time of the reorganization, the City
was a party to collective negotiations agree-
ments covering the terms and conditions of
employment of police officers.  In September
1993, the Jersey City Police Officers Benevo-
lent Association (POBA), which represents
the bargaining unit for police ranked lower
than sergeant, and the Jersey City Police
Superior Officers Association (PSOA), which
represents the bargaining unit for superviso-
ry police officers holding the rank of ser-
geant through deputy chief, each filed unfair
practice charges against the City.  Both un-
ions alleged that the City violated N.J.S.A.
34:13A–5.4(a) by unilaterally transferring to
civilians work traditionally performed by po-
lice officers and police superior officers.
That statute provides in relevant part:

a. Public employers, their representatives
or agents are prohibited from:

(1) Interfering with, restraining or coerc-
ing employees in the exercise of rights
guaranteed to them by this act.

TTTT

(5) Refusing to negotiate in good faith
with a majority representative of employ-
ees in an appropriate unit concerning
terms and conditions of employment of
employees in that unitTTTT

[N.J.S.A. 34:13A–5.4(a)(1), (5).]

PSOA further alleged that the non-negotiat-
ed transfers violated the terms of its collec-
tive negotiations agreement (Agreement)
with the City. That Agreement provided in
pertinent part:

Section 1. All conditions of employment
relating to wages, hours of work and gen-
eral working conditions presently in effect
which are department-wide in nature shall
be maintainedTTTT

Section 3. Proposed new rules or modifi-
cation of existing rules governing working
conditions which are TTT department-wide
in nature shall be negotiated with the duly
authorized representative of the [PSOA]
before they are established.

Additionally, PSOA relied upon N.J.S.A.
40A:9–154.1, which provides in part:  ‘‘Every
adult school crossing guard shall be under
the supervision and direction of the chief of
police or other chief S 561law enforcement offi-
cer of the municipality wherein he is appoint-
edTTTT’’

The cases were consolidated and hearings
were held in July and November 1994 before
PERC.  The hearing examiner made find-
ings of fact, rejected the City’s argument
that all of the job transfers were part of an
overall, systematic reorganization, and con-
ducted a job-by-job review and drew job-by-
job conclusions.  In general, the hearing ex-
aminer determined that the police depart-
ment was ‘‘civilianizing’’ the force to maintain
the resources of the Department, and intend-
ed to ‘‘reduce crime or the fear of crime in
Jersey City’’ by improving the level of ser-
vice and increasing the number of police
officers in field positions.  At the time of the
hearing examiner’s findings, 67% of police
officers were in operational positions;  the
goal was to increase that number to 85% by
‘‘civilianizing’’ administrative police positions.

With respect to the specific departmental
functions at issue, the hearing examiner
made the following findings:

A. Mail delivery

For at least 18 years, police officers picked
up and delivered intra- and inter-departmen-
tal mail using a marked police car.  They
also distributed subpoenas to officers for
court appearances and picked up money at
the car pound every day and delivered it to
the Chief of Police.  Occasionally, as a cour-
tesy to fellow officers, they picked up evi-
dence and delivered it to the property room.
In September 1993, mail duty officers were
transferred to patrol duty and mail duties
were assigned to civilian employees.  One of
the displaced officers was required to return
temporarily to mail duty because ‘‘civilian
delivery of police mail was not functioning
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properly.’’  That officer was returned to pa-
trol duty later that year.

Although the police mail delivery system
had historically been operated exclusively by
the Police Department, civilians delivered in-
tra- and inter-departmental mail in other
City departments.  By transferring the po-
lice mail delivery to civilians, the City was
doing no more than consolidating govern-
mental functions.  The S 562City had no obli-
gation to negotiate because consolidation is a
managerial prerogative.
B. Bureau of Criminal Identification (BCI)

In 1985, there were 14 police officers in the
BCI. Five were on the day tour, five on the
evening tour, and four on the midnight tour.
Their duties included checking FBI corre-
spondence to verify fingerprint identification,
fingerprinting civilians, processing (i.e., pho-
tographing and fingerprinting) prisoners, lift-
ing latent prints from evidence delivered to
the BCI, and going to crime scenes to secure
latent evidence and take photographs.
There were also two civilian clerk typists.
The clerk typists would take telephone mes-
sages, answer mail, draw files, and prepare
correspondence.  In spring 1994, two police
officers in the BCI retired and, within a
month, were rehired as civilians.  Except for
going to crime scenes, the retired officers
performed the same functions at the BCI as
they performed when they were active offi-
cers.

The City’s rehiring of retired police offi-
cers in the BCI occurred for purely economic
reasons because the City attempted ‘‘to keep
the same employees doing largely the same
jobs for less pay,’’ and was therefore not a
legitimate reorganization.  The former offi-
cers performed ‘‘police-related duties’’ such
as processing and fingerprinting prisoners.
The City was obligated to negotiate with the
police unions before it shifted unit work.
C. Desk assistants

The duties of station desk assistants in-
cluded distributing hand-held, two-way radi-
os to officers going on patrol, acting as
building security, sending duty notes to the
dispatcher through the police computer, and
writing incident reports when citizens come
to the station to complain about such mat-

ters as domestic violence, stolen cars, and
assaults.  In the summer of 1992, a civilian
clerk began working next to the police offi-
cer serving as a desk assistant in the Jersey
City–West District police station.  The task
of taking and writing incident reports fell to
the civilian clerk;  the police clerk took re-
ports only when the civilian clerk was busy.
In one station, a civilian clerk was hired to
take the place of one of three police
S 563clerks.  In July 1994, one of the four
police clerks in the South District retired
and was immediately rehired as a civilian
clerk.  His duties as a civilian were the same
as those he performed as a police officer.
Because the ‘‘Jersey City police have histori-
cally shared certain clerical duties with civil-
ians,’’ a historical waiver existed and the
City had no obligation to negotiate the trans-
fer of clerical duties to civilian desk assis-
tants.
D. Property room

Historically, police officers assigned to the
property room collected evidence from the
four Jersey City police districts and brought
it to the central property room where it was
catalogued and stored.  In early 1994, two
officers assigned to the property room re-
tired and promptly were rehired as civilians.
Those ‘‘retirees’’ did not collect evidence, but
they did handle and record all evidence, in-
cluding narcotics.  The City’s rehiring of re-
tired police officers to work as civilians in the
property room was an attempt ‘‘to keep the
same employees doing largely the same jobs
for less pay.’’  As such, it was not a legiti-
mate reorganization and the City was re-
quired to negotiate with the police unions.
E. School crossing guard supervision

Historically, police superior officers have
supervised the City’s civilian crossing guards.
That supervision included pre-hiring back-
ground checks, making hiring recommenda-
tions, training crossing guards, and making
sure that the guards are at their posts and in
proper uniform.  In August 1993, the police
sergeant performing that supervision was re-
placed by a civilian.  The ‘‘transfer of duties
of the crossing guard supervisor to a civilian
was not violative of the Act since the work
transferred is supervisory in nature and
therefore not mandatorily negotiable.’’
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F. Legal bureau

For many years, the Police Department
had its own legal bureau that was staffed by
both police-officer attorneys and civilian at-
torneys.  The civilian attorneys ‘‘worked with
internal affairs and with the Police Director
on various matters.’’  The police attorneys
reviewed documents signed by the Police
DiSrector,564 drafted policy directives for the
Director, handled negotiations and contracts,
prosecuted medical/psychological appeals of
rejected police candidates, and served as
hearing prosecutors in police disciplinary
procedures.  ‘‘Legal work’’ comprised no
more than 15% of the legal bureau’s work,
however.  ‘‘Most of the work was akin to
senior staff advisor or administrative assis-
tant.’’  The legal bureau was abolished in
September 1993 and its legal duties were
transferred to the City’s Corporation Coun-
sel’s office.  The hearing officer dismissed
without comment the unfair practice charge
that centered around the abolition of the
police legal bureau and the transfer of the
bureau’s legal duties to the City’s Corpora-
tion Counsel.
G. Motor pool

Three or four officers ran the motor pool
for the Police Department.  They made mi-
nor repairs, but were primarily responsible
for the assignment of motor vehicles.  Those
duties were transferred to the City’s Depart-
ment of Public Works, the entity that main-
tains and repairs all of the City’s other vehi-
cles.  Historically, the police motor pool was
operated exclusively by police officers.  How-
ever, the Department of Public Works re-
paired all of the City’s other vehicles.
Therefore, the transfer of police motor pool
jobs to the Department of Public Works was
a consolidation of government functions;  the
City had no obligation to negotiate.
H. Radio repairs

Traditionally, three police officers in the
support services division performed radio re-
pairs.  At the time of the hearing, the City
sought to transfer that duty to the Depart-
ment of Public Works.  Finding ‘‘no evidence
in the record that the City ever had facilities
to repair civilian radios,’’ the hearing examin-
er concluded that the plan to transfer police
radio repair work to the Department of Pub-

lic Works was not a consolidation of govern-
mental functions and that the City was
obliged to negotiate before transferring that
unit work.

S 565I. Pistol range

The City’s police pistol range was staffed
by a lieutenant and three police officers.
The City replaced them with a civilian range
master and two civilian range instructors.
At the time of the hearing, the City sought to
add a third civilian range instructor.  The
plan to staff the police pistol range with
civilians was not a reorganization to improve
efficiency, but rather was an attempt to low-
er costs.  The City was obliged to negotiate
before shifting that work to civilian employ-
ees.

J. Fiscal officer

The fiscal officer prepared the budget for
the Department, maintained pension files,
and handled purchasing requisitions.  Some-
time in 1993, the police officer in that posi-
tion began using leave time so that he could
attend law school.  He was replaced by a
civilian.  The substitution of a civilian fiscal
officer for a police fiscal officer was not a
true reorganization;  it was a displacement.
Therefore, the City was obliged to negotiate
with the police union before transferring that
unit work.

In June 1996, PERC issued its decision
and order.  In re City of Jersey City, 22
NJPER ¶ 27131 (1996).  PERC stated that
the issue involved ‘‘questions of negotiability
that have been carefully analyzed under the
balancing test set forth by the Supreme
Court’’ in In re Local 195, IFPTE v. State, 88
N.J. 393, 443 A.2d 187 (1982).  PERC
adopted the hearing examiner’s findings of
fact except to note that although at the time
of the hearing examiner’s report transfer of
radio repair work had only been in the plan-
ning stage, since that time the Department of
Public Works had begun doing police radio
repair work.  Observing that the shifting of
work from employees within a negotiations
unit to other employees outside the unit gen-
erally is a mandatory subject of negotiations,
PERC stated that a City is relieved of its
negotiation obligation if (1) the City has ‘‘ex-
ercised its managerial right to reorganize the
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way it delivers government services,’’ (2) the
union has ‘‘waived its right to negotiate over
the transfer of unit work,’’ or (3) ‘‘duties
were historically performed by non-unit per-
sonnel S 566exclusively or in conjunction with
unit employees.’’  In this case, however,
PERC determined that ‘‘no ‘reorganization’
controlled all the negotiability questions.’’
Simply substituting one person for another
‘‘without changing the structure or the na-
ture of the job’’ does not ‘‘per se eliminate a
duty to negotiate over the transfer of duties
to non-unit employees.’’

Applying those principles, PERC adopted
all but two of the hearing examiner’s legal
conclusions.  First, PERC noted that there
was no evidence that police officers histori-
cally filled the position of fiscal officer.
Therefore, contrary to the hearing examiner,
PERC held that the City had no duty to
negotiate the transfer of police fiscal duties
to civilians.  Secondly, PERC rejected the
hearing examiner’s conclusion that the nego-
tiation obligation did not attach when purely
supervisory duties were involved.  Therefore,
PERC held that the City had a duty to
negotiate the substitution of a civilian for the
police superior officer who supervised the
crossing guards.  In short, PERC held that
the City had a duty to negotiate the transfer
of jobs in the following areas:  (1) the BCI,
(2) the property room, (3) crossing guard
supervision, (4) radio repair, and (5) the pis-
tol range.  The remaining allegations were
dismissed.  Finally, PERC ordered the City,
pending negotiations with the POBA and the
PSOA, to restore police officers to their for-
mer duties in the five functional categories in
which the City unilaterally had transferred
unit work, but that order was stayed pending
resolution of this appeal.  In re City of Jer-
sey City, 22 NJPER ¶ 27168 (1996).  PERC
stressed that it was not ordering that police
officers must perform those functions, but
that the City must negotiate with the police
unions before transferring such duties to ci-
vilians.

The City appealed from that part of
PERC’s decision finding negotiation obli-
gations.  In an unreported decision the Ap-
pellate Division affirmed ‘‘substantially for
the reasons set forth’’ by PERC.  The court

first noted that it may not disturb an agency
determination unless the decision was arbi-
trary, capricious or unreasonable, or unless it
violates a legislative policy expressed or
S 567implied in the act governing the agency.
The court observed that, pursuant to
N.J.S.A. 34:13A–5.4(d), PERC is authorized
to determine whether a matter in dispute is
within the scope of collective negotiations.
The court stated that PERC applied the
three-part test set forth in Local 195, supra,
88 N.J. at 401, 443 A.2d 187, and determined
that the transfer of jobs in each of the five
disputed areas is negotiable because (1) the
item intimately and directly affects the work
and welfare of public employees;  (2) the
subject has not been fully or partially pre-
empted by statute or regulation;  and (3) a
negotiated agreement would not significantly
interfere with the determination of govern-
mental policy.  Finally, the court rejected
the City’s argument that if negotiations over
the transfers came to an impasse the City
would be faced with binding arbitration and
could be forced to restore police officers ret-
roactively to positions that did not warrant
being filled by police officers.

II

[1, 2] The judicial role when reviewing an
action of an administrative agency is general-
ly restricted to three inquiries:

(1) whether the agency’s action violates
express or implied legislative policies, that
is, did the agency follow the law;  (2)
whether the record contains substantial ev-
idence to support the findings on which the
agency bases its action;  and (3) whether,
in applying the legislative policy to the
facts, the agency erred in reaching a con-
clusion that could not reasonably have
been made on a showing of the relevant
factors.

[In re Musick, 143 N.J. 206, 216, 670
A.2d 11 (1996) (citing Campbell v. De-
partment of Civil Serv., 39 N.J. 556, 562,
189 A.2d 712 (1963)).]

In the absence of constitutional concerns or
countervailing expressions of legislative in-
tent, we apply a deferential standard of re-
view to determinations made by PERC. In re
Hunterdon County Bd. of Chosen Freehold-
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ers, 116 N.J. 322, 329, 561 A.2d 597 (1989);
see also State v. State Troopers Fraternal
Assoc., 134 N.J. 393, 401, 634 A.2d 478 (1993)
(stating that Court reviews PERC determi-
nations with ‘‘appropriate deference’’).

The Legislature has vested PERC with
‘‘the power and duty, upon the request of any
public employer or majority represen-
taStive,568 to make a determination as to
whether a matter in dispute is within the
scope of collective negotiations.’’  N.J.S.A.
34:13A–5.4(d).  The standard of review of a
PERC decision concerning the scope of nego-
tiations is ‘‘thoroughly settled.  The adminis-
trative determination will stand unless it is
clearly demonstrated to be arbitrary or ca-
pricious.’’  Hunterdon County, supra, 116
N.J. at 329, 561 A.2d 597 (quoting State v.
Professional Ass’n of N.J. Dep’t of Educ., 64
N.J. 231, 258–59, 315 A.2d 1 (1974)).

A

[3] In Local 195, supra, 88 N.J. at 404–
05, 443 A.2d 187, the Court detailed the
fundamental test for the negotiability of sub-
jects between public employers and employ-
ees:

[A] subject is negotiable between public
employers and employees when (1) the
item intimately and directly affects the
work and welfare of public employees;  (2)
the subject has not been fully or partially
preempted by statute or regulation;  and
(3) a negotiated agreement would not sig-
nificantly interfere with the determination
of governmental policy.  To decide wheth-
er a negotiated agreement would signifi-
cantly interfere with the determination of
governmental policy, it is necessary to bal-
ance the interests of the public employees
and the public employer.  When the domi-
nant concern is the government’s manage-
rial prerogative to determine policy, a
subject may not be included in collective
negotiations even though it may intimately
affect employees’ working conditions.

Applying that test to the facts before it,
the Court held that to the extent that a
provision in a contract included negotiation
on the ultimate substantive decision to sub-
contract, it was a non-negotiable matter of
managerial prerogative.  Id. at 408, 443 A.2d

187.  To hold otherwise and to impose a legal
duty on the State to negotiate all proposed
instances of subcontracting would ‘‘transfer
the locus of the decision from the political
process to the negotiating table, to arbitra-
tors, and ultimately to the courts.  The result
of such a course would significantly interfere
with the determination of governmental poli-
cy and would be inimical to the democratic
process.’’  Ibid.

Nevertheless, when a decision to subcon-
tract will result in a layoff or job displace-
ment, a public employment contract may
include a provision requiring the State to
discuss its decision to S 569subcontract when
‘‘the proposed subcontracting is based on
solely fiscal considerations.’’  Id. at 409, 443
A.2d 187.  ‘‘Replacing public employees
with private employees solely to save mon-
ey does entail a choice about the level of
government spending, a matter of great
public concern.  However, discussion about
such a replacement would not significantly
interfere with the determination of public
goals.’’  Id. at 410, 443 A.2d 187.  In fact,
‘‘such discussions would be in the public in-
terest, since [public] employees could dem-
onstrate that they would do the same work
more efficiently than a private contractor.’’
Ibid.

Further, ‘‘[t]o the extent the provisions
impose a duty on the State to negotiate
procedural aspects of the subcontracting de-
cision as they affect [public] employees, the
clauses are negotiable.’’  Ibid.  For example,
‘‘negotiation could occur on the issue of ade-
quate notice to employees that are going to
be laid off.’’  Ibid.  Negotiation about such
procedures will not significantly interfere
with the underlying policy determination and
are therefore negotiable terms of employ-
ment.  Ibid.  The Court emphasized that its
holding did not ‘‘grant the public employer
limitless freedom to subcontract for any rea-
son.’’  Id. at 411, 443 A.2d 187.  A public
employer could not subcontract in bad faith
‘‘for the sole purpose of laying off public
employees or substituting private workers
for public workers.  State action must be
rationally related to a legitimate governmen-
tal purpose.’’  Ibid.
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The Court next addressed the negotiability
of transfer and reassignment provisions in
the contract.  The contract defined transfer
as ‘‘the movement of an employee from one
job assignment to another within his job
classification in another organizational unit
or department’’ and defined reassignment as
‘‘the movement of an employee from one job
assignment to another within his job classifi-
cation and within the work unit, organization-
al unit, or department.’’  Id. at 414, 443 A.2d
187.  The Court stated that the union satis-
fied the first prong of the negotiability test
because the location and nature of an em-
ployee’s work intimately and directly affects
the employee’s work and welfare.  S 570Id. at
415, 443 A.2d 187.  The Court found that the
subject at issue was not preempted by stat-
ute or regulation.  Id. at 416, 443 A.2d 187.

Finally, in determining whether the trans-
fer and reassignment provisions would signif-
icantly interfere with the determination of
governmental policy, the Court stated that
the substantive decision ‘‘to transfer or reas-
sign an employee is preeminently a policy
determination.  The power of the employer
to make the policy decision would be signifi-
cantly hampered by having to proceed
through negotiation.’’  Id. at 417, 443 A.2d
187 (citing Ridgefield Park Educ. Ass’n v.
Ridgefield Park Bd. of Educ., 78 N.J. 144,
156, 393 A.2d 278 (1978)).  However, negotia-
tions about the procedures for implementing
transfers and reassignment ‘‘will not signifi-
cantly interfere with the underlying substan-
tive policy determination.’’  Ibid.

B

Application of the first part of the Local
195 negotiability test, whether the subject
intimately and directly affects the employee’s
work and welfare, reveals that although no
officers have lost their jobs as a result of the
City’s actions, ‘‘civilianization’’ has had a neg-
ative impact on some officers.  For example,
Officer Czachorowski, a patrolman who
works in BCI, testified that the presence of
the two civilians ‘‘severely reduces’’ the op-
portunities of the remaining officers to bid
for desired work schedules.  Further, PERC
observed that, theoretically, civilianization di-
minishes the officers’ ‘‘overtime opportuni-

ties.’’  We are satisfied that the police offi-
cers meet the first prong of the Local 195
negotiability test.

We regard the critical issue to be the third
standard of the Local 195 negotiability test,
which concerns whether negotiations would
‘‘significantly interfere with the determina-
tion of governmental policy.’’  We need not
address the second part of the test, whether
the subject is preempted by statute or regu-
lation, because of our conclusion that the
‘‘interference with governmental policy’’ stan-
dard is dispositive.

S 571To decide whether a negotiated agree-
ment would significantly interfere with the
determination of governmental policy,

it is necessary to balance the interests of
the public employees and the public em-
ployer.  When the dominant concern is the
government’s managerial prerogative to
determine policy, a subject may not be
included in collective negotiations even
though it may intimately affect employees’
working conditions.

[Local 195, supra, 88 N.J. at 405, 443
A.2d 187.]

In a non-police context, we have held that the
‘‘substantive decision to transfer or reassign
an employee is preeminently a policy deter-
mination.  The power of the employer to
make the policy decision would be significant-
ly hampered by having to proceed through
negotiation.’’  Id. at 417, 443 A.2d 187 (citing
Ridgefield Park, supra, 78 N.J. at 156, 393
A.2d 278).

In a police context, we have interpreted
statutes to reflect a legislative intent to vest
discretion in municipalities to demote or lay-
off police for economic reasons.  See Pater-
son Police PBA Local No. 1 v. City of Pater-
son, 87 N.J. 78, 97–98, 432 A.2d 847
(1981)(discussing N.J.S.A. 40A:14–143, which
provides:  ‘‘The governing body of any munic-
ipality, if they shall deem it necessary for
reasons of economy, may decrease the num-
ber of members and officers of the police
department or force or their grades or
ranks’’).  We concluded that ‘‘[m]unicipal de-
cisions about how to organize and deploy
their police forces to comply with economic
needs are unquestionably policy decisions
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and affect the public welfare,’’ and are there-
fore not negotiable.  Id. at 98, 432 A.2d 847.
Other jurisdictions have come to the same
conclusion concerning the deployment of po-
lice officers and other service personnel.
See, e.g., City of Boston v. Boston Police
Superior Officers Fed’n, 9 Mass.App.Ct. 898,
402 N.E.2d 1098, 1099 (1980) (finding inher-
ent managerial prerogative to appoint, as-
sign, organize, and transfer police officers);
City of Philadelphia v. Pennsylvania Labor
Relations Bd., 138 Pa.Cmwlth. 113, 588 A.2d
67, 72 (finding managerial prerogative to de-
cide what level of emergency protection to
provide and what amount of money to lay
out), appeal denied, 528 Pa. 632, 598 A.2d
285 (1991);  International Ass’n of Fire
Fighters, Local Union 1052 v. Public Emp.
Relations S 572Comm’n, 113 Wash.2d 197, 778
P.2d 32, 36–37 (1989) (en banc ) (stating that
elected officials must have flexibility to deter-
mine amount of services to be delivered;
regardless of size of police force, amount of
services is basic managerial decision that ul-
timately must be determined by voting public
through elected representatives).

Further, the courts and the Legislature
have long recognized that because police of-
ficers are different from other public em-
ployees, the scope of discretion accorded to
the public entities that administer police de-
partments is necessarily broad.  The Legis-
lature has vested municipal authorities with
the discretion to determine the powers,
duties, functions, and efficient operation of
police departments.  See N.J.S.A. 40A:14–
118 (establishing municipal power to create,
maintain, and control own police force).  In
State Troopers Fraternal Ass’n, supra, 134
N.J. at 417, 634 A.2d 478, we held that
negotiability of statutorily mandated disci-
plinary review procedures did not apply to
the Division of State Police because ‘‘nego-
tiability of such procedures would infringe
unacceptably on one of the most important
managerial prerogatives’’ of the State Police
Superintendent.  See also Irvington Police-
men’s Benevolent Ass’n, Local No. 29 v.
Town of Irvington, 170 N.J.Super. 539, 545–
46, 407 A.2d 377 (App.Div.1979) (taking judi-
cial notice that ‘‘the role of the police in
every community has always been of ex-
treme importance to our social well-being’’

and noting that in ‘‘this obscure area of what
constitutes a managerial prerogative, the im-
portance of managing a police department
cannot be equated with the need of a board
of education to unilaterally fix the working
hours of its secretaries’’), certif. denied, 82
N.J. 296, 412 A.2d 801 (1980);  Borough of
Atl. Highlands v. Atlantic Highlands PBA
Local 242, 192 N.J.Super. 71, 75–76, 469
A.2d 80 (App.Div.1983) (noting ‘‘special posi-
tion of policemen’’ and finding non-negotia-
ble proposed item of negotiation that would
‘‘negatively affect the current level of effi-
ciency in the deployment of [the municipali-
ty’s] police force’’);  Township of Moores-
town v. Armstrong, 89 N.J.Super. 560, 566,
215 A.2d 775 (App.Div.1965) (noting that
‘‘[i]t must be recognized that a police officer
is a special S 573kind of public employee’’),
certif. denied, 47 N.J. 80, 219 A.2d 417
(1966);  Caronia v. Civil Serv. Comm’n, 6
N.J.Super. 275, 279, 71 A.2d 135 (App.Div.
1950) (noting that ‘‘regulation of the police
force by assignment of its members to par-
ticular duties, according to the requirements
of the service and the special fitness of the
individual members for these duties, must
certainly be left to the discretion of the ap-
pointing authority, if they are to have any
control or any liberty to act for the pro-
motion of the efficiency of their depart-
ment’’);  Gutheil v. Nelson, 86 N.J.L. 1, 3, 91
A. 93 (Sup.Ct.1914) (holding that police offi-
cer ‘‘holds [his] assignment subject to be
transferred from one line of duty to anoth-
er’’ whenever municipality ‘‘shall determine
it to be for the public interest’’), aff’d, 87
N.J.L. 691, 94 A. 1101 (Err. & App.1915);
State v. Board of Police Comm’rs of the City
of Newark, 49 N.J.L. 175, 176, 6 A. 882
(1886) (noting that if ‘‘questions of prece-
dence and preference among the members of
the police force are to be settled by hearing
on evidence and argument, there can be no
proper subordination,—no selection or pref-
erence for skill or aptitude for special ser-
vice.  The hindrance and restraint on the
[municipality] would defeat, rather than pro-
mote, the efficiency of the police force’’).

[4] In this case, PERC found that eco-
nomic reasons motivated the City to rede-
ploy police officers and fill their vacated posi-
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tions with civilians.  Conversely, the City
contended that its actions were undertaken
for the purpose of increasing the number of
officers in operational positions and thereby
reducing the incidence or fear of crime.  We
conclude that the record supports the City’s
position that its actions were not taken pri-
marily for economic reasons, but rather to
augment the City’s ability to combat crime
by increasing the number of police officers in
field positions.  Because the City implement-
ed the reorganization primarily for the pur-
pose of improving the Department’s effec-
tiveness and performance, the City’s actions
constitute an inherent policy determination
that would, under Local 195, supra, and
N.J.S.A. 40A:14–118, be impermissibly ham-
pered by negotiations.  S 574We therefore hold
that, under the third prong of the Local 195
negotiability test, a negotiated agreement
would significantly interfere with the City’s
managerial prerogative to determine govern-
mental policy.

C

[5] Although PERC’s decision in this
case stated that it analyzed the facts in ac-
cordance with the three-part negotiability
test set forth in Local 195, we are satisfied
that PERC did not literally apply that test.
In response to the contention that Local
195 ’s negotiability test must be applied ex-
plicitly to the facts of this case, PERC ar-
gues that if that test had to be applied in
every dispute the negotiability of all well-
established employment conditions would
have to be redetermined case-by-case and
fact-by-fact.  PERC contends that such an
approach would destroy predictability in de-
termining negotiations rights and duties,
breed litigation, and undermine labor rela-
tions stability.  Additionally, PERC asserts
that application of the negotiability test
would improperly inject PERC into the mer-
its of every negotiations issue because appli-
cation of the test would require PERC to
determine in every dispute whether the in-
terests of the employees or the employers
predominated.

We find PERC’s argument to be at odds
with precedent.  In Paterson Police, supra,
87 N.J. at 93, 432 A.2d 847, we concluded

that ‘‘[o]nly case-by-case determinations will
give further meaning and substance’’ to the
principle of managerial prerogative and that
‘‘PERC and our courts are capable of making
such determinations as individual cases
arise.’’  See also State Troopers Fraternal
Ass’n, supra, 134 N.J. at 401, 634 A.2d 478
(stating that courts ‘‘need to determine on a
case-by-case basis the subjects that are man-
datorily negotiable’’);  Board of Educ. of the
City of Englewood v. Englewood Teachers
Ass’n, 64 N.J. 1, 7, 311 A.2d 729 (1973)
(stating that lines between negotiability and
non-negotiability are obscure and must be
drawn case by case);  In re Township of Mt.
Laurel, 215 N.J.Super. 108, 114, 521 A.2d 369
(App.Div.S1987)575 (finding that whether gov-
ernment interest is dominant over that of
employees ‘‘is a fact intensive determination
which must be fine-tuned to the details of
each case’’);  Borough of Atl. Highlands, su-
pra, 192 N.J.Super. at 77, 469 A.2d 80 (stat-
ing that differing facts of each case should
determine whether disputed subject is man-
datorily negotiable);  Irvington Policemen’s
Benevolent Ass’n, supra, 170 N.J.Super. at
544, 407 A.2d 377 (stating that lines between
negotiable and non-negotiable subjects are
‘‘nebulous’’ and ‘‘each case must be decided
upon its own particular facts on a case-by-
case basis’’), certif. denied, 82 N.J. 296, 412
A.2d 801 (1980).  We therefore conclude that
PERC should have applied the Local 195
negotiability test to the unique facts of this
case.

[6] In defense of its emphasis on the
‘‘unit work rule’’ rather than the Local 195
negotiability test, PERC argues that the unit
work rule and its exceptions were developed
through application of this Court’s negotiabil-
ity tests.  The unit work rule, which predates
this Court’s decision in Local 195, provides
that, subject to three exceptions, ‘‘the shift-
ing of work from employees within a negotia-
tions unit to other employees outside the unit
is a mandatory subject of negotiations.’’  In
re City of Jersey City, supra, 22 NJPER
¶ 27131.  The crux of PERC’s argument,
however, is that it had been applying the unit
work rule both before and after our decision
in Local 195 and the Appellate Division has
never reversed a PERC decision for failure
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to apply the Local 195 standards rather than
the unit work rule.

Although we hold that the Local 195 nego-
tiability test controls and that the transfer of
officers to operational positions is not a sub-
ject of negotiation, we note that we would
reach the identical result if we applied the
unit work rule.  The unit work rule, which
has its underpinnings in federal private-sec-
tor labor law, see Fibreboard Paper Prods.
Corp. v. NLRB, 379 U.S. 203, 85 S.Ct. 398, 13
L. Ed.2d 233 (1964), provides that an employ-
er must negotiate before using non-unit em-
ployees to do work traditionally performed
by unit employees alone.  In Fibreboard,
supra, the Supreme Court construed the Na-
tional Labor Relations Act to S 576reflect a
congressional determination that an employ-
er must engage in collective bargaining be-
fore contracting out work previously per-
formed by members of the bargaining unit.
Id. at 214, 85 S.Ct. at 404, 13 L. Ed.2d at 240.
Typically, the rule applies to require collec-
tive bargaining before workers in the bar-
gaining unit are replaced by non-unit work-
ers, the objective being to provide the union
with at least an opportunity to negotiate an
acceptable alternative, one that would not
result in loss of jobs and reduction in union
membership.  In this matter, no job losses
are contemplated because the police officers
performing non-police duties are being reas-
signed to police work.  Their replacements,
however, cannot be represented by the un-
ions, which represent only police officers, and
thus the possible reduction in union member-
ship is merely coincidental.  Accordingly, the
concerns that inspired the unit work rule are
not fully implicated in Jersey City’s plan to
reorganize the police department.

PERC has consistently applied the unit
work rule not only to disputes between public
employers and employees in general, but also
specifically to cases involving police officers.
See, e.g., In re City of Newark, 23 NJPER
¶ 28266 (1997) (denying police union’s request
for interim order prohibiting city from trans-
ferring certain police duties to civilians be-
cause union could not show irreparable harm
resulting from transfer of unit work);  In re
Borough of Bogota, 23 NJPER ¶ 28165
(1997) (applying unit work rule and granting

police union’s request for interim order re-
straining borough from transferring exclu-
sive police dispatch functions to civilian em-
ployees);  In re County of Bergen, 17
NJPER ¶ 22129 (1991) (finding county violat-
ed unit work rule by unilaterally assigning
radio and teletype communications functions
traditionally performed by sheriff’s officers
to lower paid non-unit civilian personnel);  In
re City of Newark, 14 NJPER ¶ 19125 (1988)
(applying unit work rule and holding that
police union’s grievance, alleging that city
violated contract by assigning police dis-
patching work to non-unit communications
clerks, was arbitrable because it involved
work-preservation issues);  In re Township of
Mine Hill, 13 NJPER ¶ 18056 (1987) (hold-
ing mandatorily negotiable conStract577 provi-
sion that stated:  ‘‘No post presently filled
[by a police officer] shall be covered by any
non-police officer’’);  In re Borough of Para-
mus, 11 NJPER ¶ 16178 (1985) (holding that
police proposal concerning preservation of
unit work was mandatorily negotiable where
proposal sought only to prevent overtime
opportunities from being assigned to non-unit
employees of borough);  In re Township of
Washington, 9 NJPER ¶ 14183 (1983) (find-
ing that replacement of police personnel by
non-unit township employees was mandatori-
ly negotiable under unit work rule because
negotiation would not ‘‘significantly interfere
with the Township’s ability to make assign-
ments or determine the number of employees
required to perform a function’’).

PERC recognizes three exceptions to the
rule that the transfer of unit work is manda-
torily negotiable:  (1) the union has waived its
right to negotiate over the transfer of unit
work, (2) historically, the job was not within
the exclusive province of the unit-personnel,
and (3) the municipality is reorganizing the
way it delivers government services.  In re
North Arlington Bd. of Educ., 23 NJPER
¶ 28077 (1997);  In re State Dep’t of Law &
Public Safety, 20 NJPER ¶ 25032 (1994);  In
re Township of Nutley, 11 NJPER ¶ 16116
(1985).

[7, 8] The first exception to the unit work
rule provides that a public employer does not
have to negotiate the shifting of work from
unit employees to non-unit workers if the
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union has waived its right to negotiate.  In
re North Arlington Bd. of Educ., supra, 23
NJPER ¶ 28077.  A waiver ‘‘can come in a
number of different forms,’’ but it ‘‘must be
clear and unmistakable.’’  Ibid. For example,
‘‘if the contract explicitly and unmistakably
allows the employer to make the changes,’’
the union has no right to negotiate over the
shifting of unit work.  In re Monmouth
County Sheriff, 18 NJPER ¶ 23201 (1992).
Similarly, consistent past practice to which
no objection has been made operates as a
waiver.  See, e.g., In re New Jersey Transit
Bus Operations, Inc., 14 NJPER ¶ 19211
(1988) (finding union’s right to negotiate over
transfer of jobs to another union was extin-
guished by thirteen-Syear578 hiatus in offering
service);  In re South River Bd. of Educ., 12
NJPER ¶ 17167 (1986) (finding union waived
right to negotiate school board’s reduction of
part-time teacher’s hours and wages where
such conduct was consistent with past prac-
tice);  In re Rutgers, the State Univ., 8
NJPER ¶ 13132 (1982) (finding union waived
right to negotiate over employer’s policy of
not permitting members to work on January
2 when policy had been in place for nine
years and union had not previously objected).

We conclude that PERC was correct in
finding that the police unions had not waived
their right to negotiate over the transfer of
the disputed positions.  There was no evi-
dence that there was either a contractual
waiver or an implied waiver due to lapse of
time or acquiescence.

The next exception to the unit-work rule
states that a public employer need not nego-
tiate when it transfers to one unit more of
the job duties that the unit historically has
performed in conjunction with another unit.
See, e.g., In re State Dep’t of Law & Public
Safety, supra, 20 NJPER ¶ 25032 (state did
not violate negotiation obligation where it
laid off civilian communications operators
and assigned work to non-unit state troopers
who had ‘‘historically performed communica-
tions work in conjunction with the opera-
tors’’);  In re Town of Dover, 15 NJPER
¶ 20112 (1989)(town did not violate negotia-
tion obligation where it laid off civilian dis-
patchers and assigned work to non-unit po-
lice officers who had previously performed

dispatching functions).  In the instant case,
the Commission found that the only areas
where the police officers had historically
shared duties with civilians were the posi-
tions of desk assistant, fiscal officer, and
attorney in the police legal bureau.  We find
that there is no evidence in the record that
the Jersey City police have historically per-
formed any other functions in conjunction
with civilians.  Therefore, PERC was correct
in finding that that exception did not apply to
the job transfers at issue on this appeal.

[9] The final exception, whether a public
employer’s actions will be deemed to consti-
tute a legitimate reorganization, depends
S 579both on the employer’s motivations and
whether there is a change in the delivery of
services.  In In re Township of Nutley, su-
pra, 11 NJPER ¶ 16116, PERC held that the
municipality had a non-negotiable managerial
prerogative both to replace a patrolman in
the Traffic Safety Unit with a civilian and to
transfer the displaced officer to operational
duties.  The municipality contended that the
change was motivated partly by the fact that
the civilian would receive $21,000 less in sala-
ry and partly by the desire to put another
patrolman in a field position.  PERC accept-
ed those arguments, but found dispositive the
fact that there was not a mere replacement
of an officer by a civilian.  Rather, there was
a basic change in the structure of the Traffic
Safety Unit because the civilian, unlike her
predecessor, would spend only half of her
shift in the Traffic Safety Unit and would
spend the remainder of her day performing
clerical duties in the Office of the Chief of
Police.

Similarly, in In re Township of Maple-
wood, 11 NJPER ¶ 16183 (1985), PERC held
that a municipality has a managerial prerog-
ative to consolidate the dispatching functions
of its police and fire departments and to
employ civilian dispatchers in order to have
‘‘more police officers and fire fighters avail-
able for line duties.’’  See also In re Town of
Kearny, 23 NJPER ¶ 28164 (1997)(denying
police union’s request for restraining order
where town attempted to eliminate position
of police auto mechanic and to transfer
duties to civilians in a ‘‘central garage’’ to
service all township vehicles).  In In re
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County of Essex, 18 NJPER ¶ 23124 (1992),
the hearing examiner held that the County
was within its rights when it unilaterally
fired police officers and transferred their job
responsibilities to their counterparts in the
County Sheriff’s Department.  The examiner
found that the County had acted pursuant to
a study that revealed that the then-existing
structure encouraged duplication of work,
stimulated excess overtime, condoned unnec-
essary specialization and impeded the goals
of good government.  He found dispositive
the fact that the County and the County
Sheriff are separate and distinct public em-
ployers.  Ibid.;  see also In re County of
Hudson, 22 NJPER S 580¶ 27204 (1996) (deny-
ing police union’s request for restraining or-
der where county attempted to ‘‘reorganize’’
its police force by abolishing it and transfer-
ring work to County Sheriff’s Department
because of ‘‘severe financial difficulties’’).

Alternatively, there are several cases in
which PERC found that a municipality’s
claimed ‘‘reorganization’’ was nothing more
than a shifting of work out of the unit, and
was therefore negotiable.  In In re Toms
River Education Association, 17 NJPER
¶ 22056 (1991), the School Board, after the
voters rejected its operational budget, elimi-
nated the position of Department Chairper-
son, transferred the displaced chairpersons
into full-time teaching positions, and had
principals assume the supervisory duties of
the chairpersons.  The Board admitted that
its sole purpose was to save money.  In
finding the changes mandatorily negotiable,
the hearing examiner reasoned that because
the changes ‘‘ ‘were necessitated by the bud-
get cut’ then a fortiori the Board’s decision
was motivated by mandatorily negotiable
economic factors and did not involve non-
negotiable departmental reorganization TTT

in furtherance of a major educational policy.’’
Ibid.;  see also In re Borough of Bogota, 23
NJPER ¶ 28165 (1997) (granting police un-
ion’s request for restraining order where mu-
nicipality’s transfer of dispatching functions
from police to civilians was done ‘‘purely to
effect economic savings’’);  In re County of
Bergen, 17 NJPER ¶ 22129 (1991) (finding
county’s elimination of positions in Sheriff’s
Department and replacement of officers with
civilians impermissible because claimed reor-

ganization was nothing more than plan to
save money and because county did not
change nature of services rendered).  Those
cases are premised on the notion that if
money is the only issue, then the public
employer must first attempt to negotiate effi-
ciency or cost savings measures with the
union before transferring the work to lower
paid employees in a different negotiations
unit.  See In re Bergen Pines County Hosp.,
17 NJPER ¶ 22102 (1991).

[10] Thus, in order to succeed on a reor-
ganization defense, the public employer is
required to prove that there was a change
in S 581the way services were delivered and
that the change was not motivated purely
by economic reasons.  Applying that princi-
ple to the instant case, PERC held that the
reorganization exception was germane only
to the mail delivery and motor pool posi-
tions.  PERC found that the City had civil-
ians in other departments who were already
delivering mail and fixing cars, and that by
eliminating those positions within the police
department the City was merely trying to
consolidate its operations.  PERC did not
find that any of the City’s other actions con-
stituted a valid reorganization.

PERC viewed the City’s actions not as
part of an overall reorganization of the mu-
nicipality’s police force, but rather as ‘‘dis-
crete’’ actions that should be examined on a
‘‘job-by-job basis.’’  Doing so minimized the
significance of the City’s hiring of a con-
sulting firm and revising its organization of
employees in an attempt to increase the
percentage of the police force engaged in
operational duties.  Further, when focusing
on the discrete actions the City took with
regard to the pistol range, the property
room, the BCI, and radio repairs, PERC
found that the City undertook these
changes for reasons that were ‘‘simply eco-
nomic.’’  However, there was no testimony
at the hearing concerning either the sala-
ries of the police officers or the salaries of
the civilians who replaced them.

Moreover, the conclusion that the City’s
actions primarily were economically motivat-
ed is at odds with PERC’s finding that the
City undertook the reorganization to reduce
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crime by putting more officers into opera-
tional positions.  Further, PERC invalidated
the City’s attempted reorganization of the
contested positions because it found that the
City had merely substituted a non-unit em-
ployee for a unit employee with no change in
the responsibilities or duties attendant to the
position.  Normally, the employer is required
to negotiate such a change in order to give
the union a chance to demonstrate how its
members can perform the job with greater
efficiency or for less money.  See Bergen
Pines, supra, 17 NJPER at 22102.  Such a
negotiation does not impair S 582the public em-
ployer’s ability to manage because, if money
is the ultimate issue for the employer, the
employer will not be concerned with who
performs the job as long as it is performed in
a manner that will effectuate cost savings.
However, that rationale for prohibiting a
shifting of unit work does not apply where
the purpose of the change is not to save
money, but rather to free up more police
personnel for field jobs.  Unlike a reorgani-
zation driven by economic concerns, the City
here is concerned specifically with who per-
forms the job and has determined that
trained police personnel can most effectively
be deployed in jobs that directly involve the
investigation of crime and the apprehension
of criminals.  We therefore conclude that
neither the evidence nor the policy rationale
requiring negotiations when work is shifted
out of a bargaining unit for economic reasons
supports PERC’s determination that the
City’s actions were exclusively or even pri-
marily economically motivated and thus sub-
ject to negotiation.

III

To summarize, we reverse the judgment of
the Appellate Division on the ground that the
City’s actions constitute a non-negotiable
managerial prerogative under the Local 195
negotiability test.  Additionally, we hold that
PERC should not have applied the unit work
rule, but that even under that rule we would
reach the same result because the City’s
actions fall within the reorganization excep-
tion to that rule.  The City was not required
to negotiate the shifting of unit work because
the City’s actions were neither exclusively
nor primarily economically motivated.

For reversal—Chief Justice PORITZ, and
Justices HANDLER, POLLOCK, O’HERN,
GARIBALDI, STEIN and COLEMAN—7.

Opposed—None.
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Employee who was injured when he fell
into shaft of building’s freight elevator as he
was on his way to his employer on the fourth
floor filed workers’ compensation claim.
Judge of Compensation concluded that acci-
dent was compensable and that claimant was
totally and permanently disabled, with 66–
2/3% fault apportioned to employer, and the
balance of 33–1/3% apportioned to the Sec-
ond Injury Fund (SIF).  SIF appealed.  The
Superior Court, Appellate Division, Villa-
nueva, J.A.D. (retired and temporarily as-
signed on recall), 302 N.J.Super. 24, 694 A.2d
586, reversed.  Certification was granted.
The Supreme Court, Handler, J., held that
claimant’s injuries were compensable.

Reversed.

Pollock, J., dissented and filed opinion in
which Garibaldi, J., joined.

1. Workers’ Compensation O711

‘‘Premises rule’’ excludes from workers’
compensation accidental injuries that occur


