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not even given an informal opportunity to
respond to the department’s charges before
the department issued the press release. I
would therefore reverse the district court
order dismissing this claim and instruet the
district court, on remand, to enter judg-
ment in favor of the officers on the issue of
liability.
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The United States District Court for
the District of New Jersey, Alfred M. Wo-
lin, J., enforced arbitration award resulting
from arbitration conducted pursuant to col-
lective bargaining agreement. Employer
appealed. The Court of Appeals, Gibbons,
Chief Judge, held that arbitration award
which did not draw its essence from terms
of collective bargaining agreement as re-
quired by agreement was unenforceable.

Reversed.

1. Labor Relations €431

Parties to collective bargaining agree-
ment or any other contract are free to
bargain that matters on which they have
not agreed shall be resolved by arbitration.

2. Labor Relations €=462
Arbitration award did not draw its es-
sence from terms of collective bargaining
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agreement and was unenforceable where
arbitrator, who was limited by terms of
collective bargaining agreement to deter-
mining what rights of parties were under
terms of agreement as written, chose sup-
plemental contract provision from compet-
ing proposals by parties, rather than inter-
preting existing agreement.

Harry N. Turk, Thomas R. Kelly (ar-
gued), Epstein Becker & Green, P.C., New
York City, for defendant-appellant.

Kenneth I. Nowak, Paul L. Kleinbaum
(argued), Zazzali, Zazzali, Fagella & No-
wak, Newark, N.J., for plaintiff-appellee.

Before GIBBONS, Chief Judge,
SEITZ and GREENBERG, Circuit
Judges.

OPINION OF THE COURT
GIBBONS, Chief Judge:

Roxbury Medical Group, an employer,
appeals from an order of the district court
enforcing an arbitration award. The
award was made in an arbitration conduct-
ed pursuant to an arbitration clause in a
collective bargaining agreement between
the employer and Jersey Nurses Economic
Security Organization, a labor union. We
conclude that the arbitration award does
not draw its essence from the terms of the
collective bargaining agreement because
the arbitrator undertook interest arbitra-
tion when the agreement confined him to
rights arbitration. Thus we will reverse
the order enforcing the arbitration award.

The grievance and arbitration clause is in
article XIX of the collective bargaining
agreement. In relevant part it provides:

A. A grievance shall be defined as a
dispute or complaint arising out of the
interpretation, application, performance
or alleged breach of this agreement, or
any claim to rights accrued during the
term of this Agreement, except as ex-
pressly excluded from the provisions of
this Article.

B. The Arbitrator shall have jurisdic-

tion only over disputes arising out of a

grievance, as defined in Section A, above,
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and shall have no power to add to, sub-
tract from, or modify in any way the
terms of this Agreement.

The Union filed a grievance, and a demand

for arbitration, on the questions:
Whether the Employer violated Article
VIII, A of the contract by determining
the benefit categories based upon a cal-
endar year (52 weeks) rather than based
upon hours paid? If so, what shall the
remedy be?

The provisions of the collective bargaining

agreement which give rise to the grievance

provide:

ARTICLE VIII—EMPLOYMENT
STATUS

A. Employees covered by this Agree-
ment shall be classified in the following
categories based on their scheduled work
hours per week:

1. Forty (40) or more hours per week.

2. Thirty-five (35)—thirty-nine (39)

hours per week.

3. Thirty (30)—thirty-four (34) hours

per week.

4. Twenty-five (25)—twenty-nine (29)

hours per week.

5. Nineteen (19)—twenty-four

hours per week.

6. Thirteen (13)—eighteen (18) hours

per week.

Categories shall be determined on or
about January 1 annually based on hours
paid, excluding overtime hours, in the
previous calendar year, except where
there is a mutually agreed upon doc-
umented change in the work schedule
resulting in a change in category.

] - » » » »

ARTICLE XI—ORIENTATION

D. When an employee is notified that
her scheduled work-time is cancelled due
to physician unavailability, the employee
may:

1) utilize her cancelled time in orienta-

tion to another area/specialty in which

she is not yet qualified at her regular

rate of pay;

2) work the cancelled time in another

area/specialty in which she is qualified

at her regular rate of pay;

(24)

3) take the cancelled time off by using

acerued paid time; or

4) take the cancelled time off without

pay.
What appears to be in dispute is whether,
“hours paid” for purposes of calculating
benefits should include the nurses’ hours
scheduled but not worked, when an as-
signed physician at the employer’s health
facility cancels for personal reasons, and
the scheduled nurse does not work and is
not paid.

Initially the arbitrator made these deter-

minations:

1) the language [of the collective bar-
gaining agreement] is unclear;

2) the parol evidence offered indicated
only that the Nurses desired a change
which would reflect categories being de-
termined by hours paid;

3) the contract itself gives no indication
that the hours paid ought to be divided
by 12 months thus leaving the Employ-
er's calculations in error;

4) since the Contract is the first between
the parties, even a past practice as a
guide for resolution is inappropriate.

Thus the arbitrator did not determine the
rights of the parties under the agreement
with respect to the disputed question.
Rather he appears to have concluded that
he could not determine those rights.

Instead, the arbitrator asked the parties
for clarification of the agreement within
thirty days. None was forthcoming. At
that point, the arbitrator directed both par-
ties to submit contract language concern-
ing the matter, and indicated that he would
select “whichever encompasses the notion
of hours paid.” Thereafter he ruled:

I find that the language offered by the
nurses’ association deals with the prob-
lem in a more compelling manner. I
therefore order the incorporation of the
following language to replace language
found to be unclear:
CATEGORIES SHALL BE BASED
ON THE FOLLOWING FORMULA:
HOURS PAID (INCLUDING HOURS
SCHEDULED BUT CANCELLED)
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52 WEEKS
HOURS PAID SHALL INCLUDE
REGULAR  HOURS  WORKED,

OVERTIME HOURS PAID, VACA-
TION, HOLIDAYS, SICK DAYS,
AND ALL HOURS FOR WHICH THE
EMPLOYEE IS SCHEDULED BUT
CANCELLED BY THE DOCTORS,
EXCEPT FOR EMERGENCIES.

Thus the arbitrator chose a new contract
provision from among competing proposals
by the parties, rather than interpreting the
existing agreement.

[1,2] The course chosen by the arbitra-
tor in resolving the instant grievance would
be an appropriate one under some arbitra-
tion clauses or submissions. Parties to a
collective bargaining agreement or any oth-
er contract are free to bargain that matters
on which they have not agreed shall be
resolved by arbitration. An undertaking
that broad is usually referred to as interest
arbitration. In this case, however, the
grievance/arbitration article in the collec-
tive bargaining agreement, on which the
arbitrator’'s authority depends, does not
provide for interest arbitration. The arbi-
trator is expressly prohibited from adding
to, subtracting from, or modifying in any
way the terms of that agreement. He
could do no more than determine what the
rights of the parties are under the terms of
the agreement as written. The language
in the grievance/arbitration article is al-
most identical with that in the collective
bargaining agreement we considered in
Lodge 802, International Brotherhood of
Boilermakers v. Pennsylvania Shipbuild-
ing Co., 835 F.2d 1045, 1046 (3d Cir.1987).
The holding in that case controls, and com-
pels the conclusion that the arbitration
award should not have been enforced.

The judgment enforcing the arbitration
award must, therefore, be reversed. Our
judgment does not, of course, preclude fur-
ther proceedings before the arbitrator with
respect to the underlying grievance.
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Daniel K. PALMER, a minor, by his
parent and next of friend, Beverly
PALMER, and Beverly Palmer

v.

Peter L. MERLUZZI, Superintendent of
Schools for the Hunterdon Central
High School District, and the Hunter-
don Central Board of Education.

Appeal of Daniel K. PALMER andi
Beverly Palmer.

No. 88-5395.

United States Court of Appeals,
Third Circuit.

Argued Oct. 18, 1988,
Decided Feb. 17, 1989.

High school student by his mother
brought action challenging, on equal pro-
tection and due process grounds, imposition
of 60-day athletic suspension, in addition to
ten-day academic suspension, against him
for smoking marijuana and consuming beer
at school radio station. The United States
District Court for the District of New Jer-
sey, Clarkson S. Fisher, J., 689 F.Supp. 400,
entered summary judgment in favor of su-
perintendent, school district, and board of
education, and student appealed. The
Court of Appeals, Stapleton, Circuit Judge,
held that: (1) student received all process
that was due, and (2) disciplinary action
taken by school was rationally related to
valid state interest.

Affirmed.

Cowen, Circuit Judge, filed concurring
and dissenting opinion.

1. Constitutional Law €=278.5(6)

Interests that could be adversely af-
fected in proceeding against high school
student who faced ten-day academic sus-
pension and 60-day athletic suspension
were such that due process clause was
implicated. U.S.C.A. Const.Amend. 14.



