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“haled into court” here. See World-Wide
Volkswagen Corp. v. Woodson, supra 444
U.S. at 297, 100 S.Ct. at 567. We are
therefore remanding the matter for further
discovery and further consideration of the
jurisdictional issue by the trial judge in
light of the facts which will be disclosed
and the views expressed herein.

{21 If jurisdiction is found to exist, the
trial court will be required to consider the
related issue of forum mon comveniens.
Although this issue has been fully briefed
before us, we feel it may be more appropri-
ately dealt with by the trial court on the
basis of the facts as they appear at that
time. We note however that the applica-
tion of this doctrine would require a show-
ing that this forum would be demonstrably
inappropriate for the trial of the matter.
See Radigan v. Innisbrook Resort and
Golf Club, supra 150 N.J.Super. at 430-
431, 375 A.2d 1229

The order appealed from is reversed.
The matter is remanded for further pro-
ceedings consistent with this opinion. The
trial judge is directed to set an expedited
discovery schedule with respect to the jur-
isdictional question and to proceed expedi-
tiously thereafter in resolving that issue.
Jurisdiction is retained.
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Majority representative of police offi-
cers brought action challenging facial valid-

ity of borough’s ordinance governing
elective retirement. The Superior Court,
Law Division, Bergen County, held that
ordinance was not preempted by state stat-
utes, and representative appealed. The Su-
perior Court, Appellate Division, Gruccio,
J.A.D., held that ordinance prohibiting po-
lice officers from withdrawing their appli-
cations for elective retirement was not
preempted by statutory scheme governing
pension rights of police officers.

Affirmed.

Municipal Corporations ¢=111(2)

Ordinance prohibiting police officers
from withdrawing their applications’ for
elective retirement was not preempted by
state statute allowing applicants for pen-
sion to withdraw, cancel, or change applica-
tion for retirement. N.J.S.A. 43:16A-1 et
seq.
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Plaintiff North Arlington PBA # 95 ap-
peals from an adverse determination in its
challenge to the facial validity of defendant
Borough of North Arlington’s ordinance
governing elective retirement. Plaintiff
contends before us, as it did before the
Law Division, that the ordinance is
preempted by State law. At our request,
the Attorney General filed an amicus brief
in which he urged that the borough’s ordi-
nance, when properly construed, is not
preempted by the laws and regulations
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governing the police and firemen’s retire-
ment systems. We agree with his position
and affirm.

On August 13, 1985, defendant adopted
Ordinance # 1342 which states;

Be it ordained by the Mayor and Council
of the Borough of North Arlington, Ber-
gen County, State of New Jersey that
once a police officer of any rank has
elected to take his retirement and to ac-
cept any of the benefits, including but
not limited to, terminal leave, accumulat-
ed sicktime, vacation time or personal
days, then and in that event he cannot
change his mind and seek to return to
active duty nor can he withdraw his ap-
plication for retirement.

Plaintiff, the majority representative of
North Arlington’s police officers, is a party
to the collective bargaining agreement with
defendant. Its police officers participate in
the Police and Firemen’s Retirement Sys-
tem (PFRS), N.J.S.4. 43:16A-1, et seq.

Plaintiff contends that Ordinance # 1342
is preempted by the extensive statutory
and regulatory scheme contained within
NJS A 43:16A-1, et seq. and N.JAC
17:4-1.1, et seq. Preemption is “a judicially
created principle based on the proposition
that a municipality, which is an agent of
the State, cannot act contrary to the
State.” Mack Paramus Co. v. Paramus,
103 N.J. 564, 573, 511 A4.2d 1179 (1986),
quoting Overlook Terrace Management
Corp. v. Rent Control Bd. of W. New
York, 71 N.J. 451, 461, 366 A.2d 321 (1976).
The applicability of preemption can be de-
termined based on the consideration of the
following questions:

1. Does the ordinance conflict with
state law, either because of conflicting
policies or operational effect (that is,
does the ordinance forbid what the Legis-
lature has permitted or does the ordi-
nance permit what the Legislature has
forbidden)?

2. Was the state law intended, express-

ly or impliedly, to be exclusive in the

field?

3. Does the subject matter reflect a

need for uniformity?
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4. Is the state scheme so pervasive or
comprehensive that it precludes coexist-
ence of municipal regulation?

5. Does the ordinance stand “as an ob-
stacle to the accomplishment and execu-
tion of the full purposes and objectives”
of the Legislature? [Overlook Terrace
Management Corp., supra, 71 N.J. at
461-462, 366 A.2d 321; citations omit-
ted].

It is clear to us that the Legislature has
enacted a comprehensive statutory scheme
governing the pension rights of police and
fire persons. The Police and Firemen's
Retirement System (PFRS) was established
in 1944. N.J.S.A. 43:16A-1, et seq. Those
persons appointed after June 1944 in mu-
nicipalities in which local police pension
funds existed or in which the system was
adopted by the local electorate are required
to become members of PFRS. N.J.S.A.
43:16A-3. PFRS is administered by a nine-
member board of trustees which promul-
gates rules and regulations governing the
retirement system. N.J.S.A. 43:16A-13(7).

In Fair Lawn Ed. Assn. v. Fair Lawn
Bd. of Ed., 19 N.J. 574, 401 A.2d 681 (1979),
the Supreme Court held that the matter of
public employee pensions is one which has
been extensively and comprehensively reg-
ulated by the Legislature and that munici-
pal action in the pension area is prohibited
because of the effect that such action may
have upon the actuarial assumptions upon
which the pension funds are based; thus,
pension funds are a non-negotiable item.
See State v. State Supervisory Employees
Ass'n., 18 N.J. 54, 83, 393 A.2d 233 (1978).
Here, however, we find no direct or indirect
impact on employee pensions in the ordi-
nance in question. Rather, the ordinance
addresses the right of a police officer to
change a retirement decision once the offi-
cer elects to retire and advises the Bor-
ough. It does not attempt to prevent his
withdrawal of that decision or to in any
manner affect his continuance in the sys-
tem with any other employer. Rather, it
addresses the matter of the orderly process
of retirement of North Arlington’s employ-
ees and the recruitment and employment of
new employees.
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While it is common practice that retiring
police officers or fire fighters notify the
municipality of their intention to retire,
nevertheless, the last day of employment
may be months or even years after notice
is given. This is so when one considers the
accumulated terminal leave, accrued vaca-
tion and sicktime and personal days which
the prospective retirees may use before the
actual date they leave employment. That
was the exact case in Marino v. Edison
Tp., Docket No. A-5508-83T7, an unreport-
ed decision by this court relied upon by the
trial judge. Marino presented a situation
in which a police captain advised the mayor
that he was going to retire and requested
terminal leave from July 1, 1983, to Decem-
ber 31, 1984, at which time his PFRS pen-
sion would begin. Marino remained off the
job until June 4, 1984, and then attempted
to return to work.

Ordinance # 1342 allows the municipality
to put its house in order and pursue the
employment of new personnel in order to
protect the public without having that pro-
cess interrupted or interfered with by a
change of mind of the retiring officer. It
is imperative that all municipalities, both
large and small, not be understaffed and
that they move rapidly, in the public inter-
est, to replenish the ranks of their police
forces. A retiring officer may have con-
sidered retirement to seek police work in
another department in or out of the State,
to seek other public or private employment,
or to just plain retire. Regardless of the
reason, no municipality should be com-
pelled to wait for months or years to bring
its force up to the necessary strength.

This ordinance does not in any manner
conflict with N.J.A.C. 17:4-6.2(a), which
provides:

A member shall have the right to with-
draw, cancel or change an application for
retirement at any time before his retire-
ment allowance becomes due and pay-
able; thereafter, the retirement shall
stand as approved by the Board. (Em-
phasis supplied).

Unquestionably, the applicant for pension
may withdraw, cancel or change the appli-
cation for retirement; he can accept other

employment with another municipality or
governmental agency or not; he may sim-
ply not resume working. The options are
unlimited; what is limited by the ordinance
is his right to return to employment in the
North Arlington Police Department after
voluntary retirement was elected.

Indeed, as the amicus brief aptly points
out, the position of North Arlington is con-
sistent with Civil Service law, which also
does not require an employer to permit its
employees to rescind their decision to ter-
minate employment. N.JA.C. 4:1-16.12(c)
provides:

A request to rescind the resignation prior

to its effective date may be consented to

by the appointing authority and approved
by the Civil Service Department.
Thus, we see that just as the Civil Service
regulations concerning resignation do not
conflict with PFRS, North Arlington’s ordi-
nance is also compatible with PFRS.

We find no inconsistency with our opin-
jon here and our unreported decision in
Marino, a decision upon which, as we have
indicated, the trial judge partially based his
opinion. In that case, the mayor advised
Marino that once his request for retirement
was received and approved by the Town-
ship Director of Public Safety, it was irrev-
ocable. Marino filed an action in the Supe-
rior Court, Law Division, seeking a return
to employment, which request was denied.
There, we found that Marino had submitted
his terminal leave request in accordance
with the terms of the applicable collective
bargaining agreement, which was silent as
to what would occur if a police officer
changed his mind. We further observed
that “[n]o statute or municipal ordinance
has been called to our attention and our
independent research has disclosed none
which prohibits [a police officer] from
changing his mind where elective retire-
ment is involved.” Since there was no evi-
dence that Marino acted in bad faith or that
the Township had detrimentally relied upon
Marino’s conduct, we concluded that Mari-
no should be returned to employment.

We indicated that an elective retirement

could be withdrawn prior to its effective
date “unless prohibited by contract, ordi-
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nance, statute or equitable estoppel.”
North Arlington’s Ordinance # 1842 appar-
ently was enacted in response to our deci-
sion in Marino, thus ensuring that upon
approval of terminal leave pending retire-
ment, a police officer would not be permit-
ted to change his mind and attempt to
rescind the retirement application once ter-
minal leave has begun. The ordinance, as
we have said, in no way impacts upon the
police officer’s right to file, withdraw or
change his application for a PFRS pension.
We find Marino in no manner inconsistent
with our holding here.

Thus, Ordinance # 1342 is neither in con-
flict with nor preempted by the PFRS stat-
utes and regulations.

Affirmed.
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Mother and father appealed from order
of the Superior Court, Chancery Division,
Family Part, Morris County, granting
mother right to remove children from New
Jersey to El Salvador and terminating fa-
ther’s duty to pay child support. The Supe-
rior Court, Appellate Division, O’Brien,
J.AD,, held that: (1) removal of children
was supported by advantages to mother in
being able to join her new husband, advan-
tage to children in having full-time care
and nurture of their mother and opportuni-
ty to be educated abroad, and (2) trial court

535 ATLANTIC REPORTER, 2d SERIES

properly required mother to pay for ex-
pense of children’s transportation to visit
with their father, however, father was still
required to pay for child support when
children were not visiting him.

Affirmed in part, and reversed in part.

1. Parent and Child e=2(17)

In determining petition of parent with
physical and joint legal custody for removal
of children from jurisdiction, parent with
physical custody should be considered as
custodial parent. N.J.S.A. 9:2-2.

2. Divorce €300

Removal of children from New Jersey
to El Salvador in custody of their mother
was justified by advantage to mother in
being able to join her new husband with all
of her children, advantage to children in
having full-time care and nurture of their
mother and opportunity to be educated
abroad; visitation requirement that chil-
dren see their father one week each Christ-
mas and Easter and for 60 days in summer
adequately protected his noncustodial
rights.

3. Divorce &=308

In connection with order permitting
mother to remove children to El Salvador,
mother was properly required to bear ex-
pense of children’s transportation to visit
with their father in New Jersey; however,
father was still required to pay child sup-
port, except for periods when children were
visiting with him.
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