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in an improperly issued license, as oc-
curred here.

[19] Plainly, the Director believed that
divestiture was an available arrow in his
quiver, a part of his implied powers not
inconsistent with any express provision in
the Act.  It is not for us to determine how
best to facilitate orderly transitions within
the realm of liquor licensing.  That said,
we find that the Director acted within his
authorized powers when he ‘‘indefinitely
suspended’’ Circus’s license in order to
permit it to divest itself of any interest in
the offending license by selling it to an
unrelated bona fide third party.  Well-
recognized general principles of deference
to an agency’s quasi-judicial determination,
coupled with the heightened deference giv-
en to the Director’s exercise of his discre-
tionary authority in the ‘‘delicate area’’ of
alcohol regulation, militate against inter-
ference with the Director’s effectuation of
his chosen remedy in this matter, so long
as that remedy ‘‘follow[s] the law.’’  Maz-
za, supra, 143 N.J. at 25, 667 A.2d 1052
(1995) (citing Campbell, supra, 39 N.J. 556,
562, 189 A.2d 712 (1963)).

[20] In sum, we hold that the remedy
of license divestiture is not inconsistent
with the Act and that the Director’s deter-
mination to apply it in this matter was not
an arbitrary, capricious, or unreasonable
exercise of that discretion.  Because it is
not our role to second-guess the Director’s
reasonable method of enforcing the Act’s
two-license limit, his chosen remedy is en-
titled to stand.

S 14V.

We reverse the Appellate Division’s
judgment and remand this matter to the
Director.  We affirm the validity of the
Director’s order that stayed the indefinite
suspension of Circus’s license to permit
divestiture of any interest by Circus in the

license through a sale to an unrelated bona
fide purchaser.  On remand, the Director
shall establish a revised schedule for the
prompt disposition of the suspended li-
cense.

For reversal and remandment—Chief
Justice RABNER and Justices LONG,
LaVECCHIA, ALBIN, WALLACE,
RIVERA–SOTO and HOENS—7.

Opposed—None.
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Background:  School district appealed de-
cision of Commissioner of Education deter-
mining that Teachers’ Pension and Annui-
ty Fund Law required the rehiring of a
formerly disabled teacher. State Board of
Education affirmed. District appealed. The
Superior Court, Appellate Division, 2008
WL 2841141, affirmed. District filed peti-
tion for certification.

Holdings:  The Supreme Court, Long, J.,
held that:

(1) once teacher was declared by the
Teachers’ Pension and Annuity Fund
to have recovered sufficiently to return
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to teaching, district was required to
reinstate her to the next opening in the
position from which she was retired, so
long as her credentials for that position
remained in effect;

(2) pension benefits teacher received after
the point at which school district
should have rehired her would require
repayment to Teachers’ Pension and
Annuity Fund;

(3) back pay to which teacher was entitled
was subject to setoff for income from
her gainful employment after the point
at which the district should have rein-
stated her; and

(4) in fashioning back pay award, remand
was warranted for determination of
whether there was an explanation for
teacher’s three-year delay in seeking
redress for district’s failure to hire her
for an open position.

Judgment of Appellate Division affirmed
as modified; case remanded.

1. Schools O147.48

Once public school teacher who re-
tired from her position on a disability pen-
sion was declared by the Teachers’ Pen-
sion and Annuity Fund to have recovered
sufficiently to return to teaching, school
district was not required to bump another
employee or create a new position for her,
but was required to reinstate her to the
next opening in the position from which
she was retired, so long as her credentials
for that position remained in effect, and,
failing that, district was required to make
her whole for the losses she sustained
when it refused to do its duty.  N.J.S.A.
18A:66–40(a).

2. Statutes O181(1)

When interpreting a statute, court’s
main objective is to further the Legisla-
ture’s intent.

3. Statutes O188

To discern the Legislature’s intent,
courts first turn to the plain language of
the statute in question.

4. Statutes O188
In reading the language used by the

Legislature in a statute, a court will give
words their ordinary meaning absent any
direction from the Legislature to the con-
trary.

5. Statutes O188
If the plain language of a statute leads

to a clear and unambiguous result, then
the interpretive process is over.

6. Statutes O214
Where the plain meaning of a statute

does not point the construing court to a
clear and unambiguous result, it then con-
siders extrinsic evidence from which it
hopes to glean the Legislature’s intent.

7. Statutes O214, 217.4
Included within the extrinsic evidence

rubric are legislative history and statutory
context, which may shed light on the draft-
ers’ motives.

8. Administrative Law and Procedure
O413

 Statutes O219(1)
Interpretations of a statute and cog-

nate enactments by agencies empowered
to enforce them are given substantial def-
erence in the context of statutory interpre-
tation.

9. Statutes O219(4)
Even when the language of a statute

is ambiguous and the Legislature has not
addressed the precise question of statutory
meaning, a court may not simply impose
its own construction on the statute, as
would be necessary in the absence of an
administrative interpretation; rather, if the
statute is silent or ambiguous with respect
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to the specific issue, the question for the
court is whether the agency’s answer is
based on a permissible construction of the
statute.

10. Statutes O220
The fact that the Legislature has not

acted in response to an agency’s interpre-
tation of a statute or practice is granted
great weight as evidence of its conformity
with the legislative intent.

11. Statutes O220
Where judicial interpretations of a

statute are deeply ingrained in jurispru-
dence, the Legislature’s failure to modify a
judicial determination, while not disposi-
tive, is some evidence of legislative support
for the judicial construction of a statute.

12. Statutes O184
Regardless of the materials relied

upon and the analytical tools employed, in
interpreting a statute, in the final analysis,
courts should seek to effectuate the funda-
mental purpose for which the legislation
was enacted.

13. Statutes O223.2(.5)
Courts attempt to construe statutes

on the same subject as part of a harmoni-
ous whole.

14. Statutes O223.2(.5)
When cognate laws are passed, they

should be viewed as part of a consistent
plan unless they are expressly or impliedly
incompatible.

15. Schools O147.47
Teachers’ Pension and Annuity Fund

Law imposes no time limitation upon a no-
longer-disabled pensioner’s entitlement to
return to her job.  N.J.S.A. 18A:66–40(a).

16. Schools O146(3)
Pension benefits received by teacher,

who retired on a disability pension but
recovered sufficiently to return to teach-

ing, after the point at which school district
should have rehired her would require re-
payment to Teachers’ Pension and Annuity
Fund.  N.J.S.A. 18A:66–40(a).

17. Schools O147.47

Back pay to which public school teach-
er, who retired on a disability pension but
recovered sufficiently to return to teach-
ing, was entitled as a result of school dis-
trict’s failure to reinstate her to the next
opening in the position from which she was
retired was subject to setoff, to the extent
teacher was engaged in gainful employ-
ment after the point at which the district
should have reinstated her, for that in-
come.  N.J.S.A. 18A:66–40(a).

18. Schools O147.47

In fashioning back pay award for
school district’s failure to reinstate teach-
er, who retired on a disability pension but
recovered sufficiently to return to teach-
ing, to the next opening in the position
from which she was retired, district’s fail-
ure to challenge teacher’s failure to file an
action in lieu of prerogative writs did not
eliminate consideration of teacher’s three-
year delay in seeking redress for district’s
failure to hire her for an open position.
N.J.S.A. 18A:66–40(a).

19. Schools O147.47

In fashioning back pay award for
school district’s failure to reinstate teach-
er, who retired on a disability pension but
recovered sufficiently to return to teach-
ing, to the next opening in the position
from which she was retired, remand was
warranted for determination of whether
there was an explanation for teacher’s
three-year delay in seeking redress for
district’s failure to hire her for an open
position, as district was not responsible for
back pay during that period unless teacher
explained that delay.  N.J.S.A. 18A:66–
40(a).
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Patricia D. Connelly argued the cause
for appellant (Brown & Connelly, attor-
neys).

Richard C. Swarbrick argued the cause,
Piscataway, for respondent Charlotte
Klumb.

Melissa T. Dutton, Deputy Attorney
General, argued the cause for respondent
New Jersey State Board of Education
(Anne Milgram, Attorney General of New
Jersey, attorney;  Nancy Kaplen, Assistant
Attorney General, of counsel).

Donna M. Kaye, Senior Counsel, argued
the cause for amicus curiae New Jersey
School Boards Association (Michael F. Ka-
elber, Director, attorney).

Richard A. Friedman, Newark, argued
the cause for amicus curiae New Jersey
Education Association (Zazzali, Fagella,
Nowak, Kleinbaum & Friedman, attor-
neys;  Mr. Friedman and Aileen M. O’Dris-
coll, on the letter brief).

Justice LONG delivered the opinion of
the Court.

S 19More than twenty years ago, plaintiff,
a public school teacher, retired from her
position on a disability pension.  On sever-
al occasions she requested that the Teach-
er’s Pension and Annuity Fund (TPAF)
reconsider its finding that she was dis-
abled.  Eventually, TPAF found her suffi-
ciently recovered to return to teaching and
ordered her employer to rehire her.

The employer refused and TPAF ulti-
mately withdrew its order of reinstate-
ment.  On a challenge by the teacher, the
Commissioner of Education later declared
her to be legally entitled to reinstatement
pursuant to N.J.S.A. 18A:66–40(a).  That
ruling was upheld by the State Board of
Education and the Appellate Division.

On this appeal we are asked to interpret
N.J.S.A. 18A:66–40(a) and to determine
whether it mandates school districts to

rehire a formerly disabled employee and, if
so, whether there are any limits on that
imperative.  We hold that under N.J.S.A.
18A:66–40(a), a school district must return
a formerly disabled teacher to the next
available opening in the position that he or
she held at the time of the disability retire-
ment, so long as the teacher meets S 20the
standards set by the State Board of Edu-
cation for that position, i.e., a valid teach-
ing certificate and endorsements.

I.

In 1968, Charlotte Klumb was hired as
an elementary school teacher in the Mana-
lapan–Englishtown Regional School Dis-
trict (‘‘District’’).  Starting in October
1985, Klumb requested, and was granted,
several leaves of absence in order to obtain
treatment for alcoholism and mental health
issues.  Although Klumb returned to
teaching after each leave, she continued to
struggle with her recovery.

The District filed tenure charges against
Klumb and placed her on ‘‘voluntary sick
leave disability’’ without pay but with ben-
efits and agreed not to proceed with the
tenure charges pending the outcome of
Klumb’s disability application.  Klumb
submitted a disability application to TPAF
on April 11, 1988.  The application was
subsequently approved.

In early 1994, Klumb believed that she
had been rehabilitated and requested that
TPAF reconsider its finding that she was
disabled from teaching.  When TPAF de-
nied that application she appealed.  For
reasons that need not be recounted here, a
long delay occurred.  During that period,
Klumb amassed an array of medical re-
ports demonstrating that she no longer
suffered from a disability and that she was
able to perform her duties as a teacher.
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Based on that evidence, she renewed her
request in 1998.  On October 2, 1998,
TPAF found that Klumb’s ‘‘disability has
disappeared or substantially diminished to
the point that she may resume her former
duties of teacher without restriction.’’ 1

On that same day, TPAF also notified the
District of its determination and ordered it
to ‘‘reinstate Ms. Klumb to her former
duty or any other comparable duty which
may be assigned to her.’’  The S 21District
sought a hearing.  TPAF again wrote to
the District on December 16, 1998, and
stated that the applicable statute, N.J.S.A.
18A:66–40, ‘‘does not address reemploy-
ment nor does it require an employer to
reemploy the member.’’  Relying on that
letter, the District refused to rehire Klumb
as initially ordered.  Despite the District’s
insistence that it was not required to re-
hire Klumb, it agreed to interview her for
an elementary school teacher position that
had opened.  Klumb was interviewed on
March 1, 1999, but was not hired.

Klumb took no action until April 29,
2002, when she filed a complaint in the
Superior Court, Law Division, Monmouth
County, demanding reinstatement, effec-
tive as of TPAF’s determination that she
was no longer disabled, along with dam-
ages, attorneys’ fees, and interest.  The
District thereafter moved for summary
judgment.  The trial judge denied the mo-
tion, and instead transferred the matter to
the Commissioner of Education (‘‘Commis-
sioner’’), ordering Klumb to exhaust her
administrative remedies.

On December 22, 2004, an Administra-
tive Law Judge (ALJ) ruled in favor of the
District, concluding that N.J.S.A. 18A:66–
40(a) does not require the rehiring of a
formerly disabled teacher.  On June 16,

2005, the Commissioner of Education re-
jected the decision of the ALJ and ruled
that the statute mandates the rehiring of a
formerly disabled employee.  He therefore
declared that the District erred in not
rehiring Klumb on March 1, 1999, and
ordered her reinstatement

as of March 1, 1999, with all emoluments
and back pay to which she is entitled,
and to provide her with the support
necessary to familiarize her with current
methods and educational trends to as-
sure [Klumb]’s seamless re-acclimation
to her teaching duties and the provision
of quality educational services to her
students.

[ (Footnote omitted).]

In ruling, the Commissioner rejected
Klumb’s claims for compensatory and pu-
nitive damages, attorneys’ fees, and judg-
ment interest.  The District appealed and
moved for a stay of the Commissioner’s
decision, which was denied.  The State
Board of Education affirmed the decision
of the Commissioner regarding S 22Klumb’s
reinstatement.2  The District appealed to
the Appellate Division.

In the interim, Klumb was rehired by
the District as a seventh-grade Language
Arts teacher.  However, her salary was
not commensurate with her level of edu-
cation and years of experience.  She
moved to supplement the administrative
record before the State Board to include
that new information.  The State Board
denied the motion and directed her to seek
enforcement of the Commissioner’s deci-
sion in a Superior Court action.  Klumb
did so, using the same docket number
assigned to the original complaint that had
been filed in April 2002.  The judge denied

1. As a result of that ruling, Klumb’s appeal
from TPAF’s earlier refusal to reconsider its
disability determination was dismissed as
moot.

2. Klumb did not cross-appeal the denial of
damages, counsel fees, and interest.
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Klumb’s motion and required the matter to
proceed by the filing of a new complaint.
Klumb filed the complaint and the District
moved to dismiss, or in the alternative,
stay the proceedings pending the outcome
of the appeal before the Appellate Divi-
sion.  The trial judge granted the Dis-
trict’s alternative motion and stayed the
matter until the appeal was resolved.3

In an unpublished per curiam opinion,
the Appellate Division affirmed the deci-
sion of the State Board.  In particular, the
panel ruled that:

The plain language of the applicable
statute, N.J.S.A. 18A:66–40(a), as well as
the long-standing practice of the Depart-
ment of Education and other agencies
interpreting similar statutory language,
support an affirmance of the State
Board’s decision ordering the [District]
to reinstate Klumb.  See, e.g., In re Al-
len, [262 N.J.Super. 438, 440–41, 621
A.2d 87 (App.Div.1993) ] (‘‘We hold that
a public employee who returns from a
disability retirement because his [or her]
disability S 23ceases should, to the extent
possible, be reinstated to his [or her]
former position and be given full credit
for TTT prior service.’’)TTTT  This rea-
soning is equally applicable here.
[ (Third, fourth, and fifth alterations in
original).]

We granted the District’s petition for cer-
tification, 196 N.J. 600, 960 A.2d 395
(2008), and now affirm.

II.

[1] The District argues that the plain
language and legislative history of

N.J.S.A. 18A:66–40 demonstrate that:  the
Legislature did not intend to require rein-
statement at all, and in no event beyond
five years;  agency interpretations and pri-
or case law support its position;  school
districts need discretion in personnel deci-
sions to ensure that students are receiving
the best education;  interpreting the stat-
ute to require reinstatement would result
in a larger drain on the public fisc, an
outcome the Legislature could not have
desired;  and alternatively, any back pay
award is subject to proof of mitigation of
damages.  Those arguments are supported
by amicus New Jersey School Boards As-
sociation.

Klumb counters that the Commissioner
properly applied the law and that the stat-
ute requires reinstatement;  the adminis-
trative and judicial decisions interpreting
N.J.S.A. 18A:66–40(a) and similar statutes
are correct and dispositive in this case;
and N.J.S.A. 18A:66–40(a) does not place a
limit on the requirement to rehire previ-
ously disabled employees.  Her arguments
are echoed by the State Board and amicus
New Jersey Education Association.

III.

[2–5] When interpreting a statute, our
main objective is to further the Legisla-
ture’s intent.  Bd. of Educ. of Sea Isle City
v. Kennedy, 196 N.J. 1, 12, 951 A.2d 987
(2008) (citing Thomsen v. Mercer–Charles,
187 N.J. 197, 206, 901 A.2d 303 (2006)).
To discern the Legislature’s intent, courts

3. Klumb proceeded in arbitration pursuant to
the terms of the collectively negotiated agree-
ment between the New Jersey Education As-
sociation (NJEA) and the District.  Through
arbitration, Klumb sought an increase in her
salary to reflect the years during which she
taught in the District prior to leaving on dis-
ability.  The arbitrator found in Klumb’s fa-
vor, ordering the District to place Klumb on

the proper ‘‘step’’ on the pay scale and
awarding her back pay for the years she was
underpaid, beginning in 2005.  The arbitra-
tion award was confirmed and the District
has appealed both the arbitrability of the mat-
ter and the arbitrator’s decision.  Those ap-
peals are currently pending before the Appel-
late Division.
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first turn to the plain language of the
statute in question.  DiProspero v. Penn,
183 N.J. 477, 492, 874 A.2d 1039 (2005)
(citing Lozano v. Frank DeLuca Constr.,
178 N.J. 513, 522, 842 A.2d 156 (2004)).  In
reading the S 24language used by the Legis-
lature, the court will give words their ordi-
nary meaning absent any direction from
the Legislature to the contrary.  Serv. Ar-
mament Co. v. Hyland, 70 N.J. 550, 556,
362 A.2d 13 (1976) (citing Safeway Trails
Inc. v. Furman, 41 N.J. 467, 487, 197 A.2d
366, cert. den., 379 U.S. 14, 85 S.Ct. 144, 13
L.Ed.2d 84 (1964)).  ‘‘If the plain language
leads to a clear and unambiguous result,
then [the] interpretive process is over.’’
Richardson v. Bd. of Trs., Police & Fire-
men’s Ret. Sys., 192 N.J. 189, 195, 927
A.2d 543 (2007) (citing DiProspero, supra,
183 N.J. at 492, 874 A.2d 1039).

[6–10] Where the plain meaning does
not point the court to a ‘‘clear and unam-
biguous result,’’ it then considers extrinsic
evidence from which it hopes to glean the
Legislature’s intent.  Bedford v. Riello,
195 N.J. 210, 222, 948 A.2d 1272 (2008)
(citing DiProspero, supra, 183 N.J. at 492–
93, 874 A.2d 1039).  Included within the
extrinsic evidence rubric are legislative
history and statutory context, which may
shed light on the drafters’ motives.
Aponte–Correa v. Allstate Ins. Co., 162
N.J. 318, 323, 744 A.2d 175 (2000) (citing
Twp. of Pennsauken v. Schad, 160 N.J.
156, 170, 733 A.2d 1159 (1999)).  Likewise,
interpretations of the statute and cognate
enactments by agencies empowered to en-
force them are given substantial deference
in the context of statutory interpretation.
Matturri v. Bd. of Trs., Judicial Ret. Sys.,
173 N.J. 368, 381, 802 A.2d 496 (2002)
(citing R & R Mktg., LLC v. Brown–For-
man Corp., 158 N.J. 170, 175, 729 A.2d 1
(1999)).

Even when the language of the statute
is ambiguous and

the Legislature has not addressed the
precise question of statutory meaning,
[we]

may not simply impose [our] own
construction on the statute, as
would be necessary in the absence
of an administrative interpretation.
Rather, if the statute is silent or
ambiguous with respect to the spe-
cific issue, the question for the
court is whether the agency’s an-
swer is based on a permissible con-
struction of the statute.

[Id. at 381–82, 802 A.2d 496 (alterations
in original) (quoting Kasper v. Bd. of
Trs., Teachers’ Pension and Annuity
Fund, 164 N.J. 564, 581, 754 A.2d 525
(2000)).]

Additionally, the fact that the Legislature
has not acted in response to an agency’s
interpretation or practice is ‘‘granted great
S 25weight as evidence of its conformity with
the legislative intent.’’  Malone v. Fender,
80 N.J. 129, 137, 402 A.2d 240 (1979) (cit-
ing Lavitz v. Civil Serv. Comm’n, 94
N.J.Super. 260, 266, 227 A.2d 722 (App.
Div.1967));  see also Cedar Cove, Inc. v.
Stanzione, 122 N.J. 202, 212, 584 A.2d 784
(1991) (‘‘The meaning ascribed to legisla-
tion by the administrative agency responsi-
ble for its implementation, including the
agency’s contemporaneous construction,
long usage, and practical interpretation, is
persuasive evidence of the Legislature’s
understanding of its enactment.’’ (citing
Malone, supra, 80 N.J. at 137, 402 A.2d
240)).

[11] Further, where judicial interpre-
tations of the statute are deeply ingrained
in our jurisprudence, ‘‘[t]he Legislature’s
failure to modify a judicial determination,
while not dispositive, is some evidence of
legislative support for the judicial con-
struction of a statute.’’  Mass. Mut. Life
Ins. Co. v. Manzo, 122 N.J. 104, 116, 584
A.2d 190 (1991) (citing White v. Twp. of N.
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Bergen, 77 N.J. 538, 556, 391 A.2d 911
(1978)).

[12] Regardless of the materials relied
upon and the analytical tools employed, in
the final analysis, courts should ‘‘seek to
effectuate the ‘fundamental purpose for
which the legislation was enacted.’ ’’
Schad, supra, 160 N.J. at 170, 733 A.2d
1159 (quoting N.J. Builders, Owners &
Managers Ass’n v. Blair, 60 N.J. 330, 338,
288 A.2d 855 (1972)).

With that as a backdrop, we turn to the
words of the statute.  N.J.S.A. 18A:66–
40(a) states:

Once each year the retirement system
may, and upon his application shall, re-
quire any disability beneficiary who is
under the age of 60 years to undergo
medical examination by a physician or
physicians designated by the system for
a period of 5 years following his retire-
ment in order to determine whether or
not the disability which existed at the
time he was retired has vanished or has
materially diminishedTTTT

TTTT

If a disability beneficiary, while under
the age of 60 years, refuses to submit to
at least one medical examination in any
year by a physician or physicians desig-
nated by the system, his pension shall be
discontinued until withdrawal of his re-
fusal.  If the report of the medical board
shall show that such beneficiary is able
to perform either his former duty or
other comparable duty which his former
employer is S 26willing to assign to him,
the beneficiary shall report for duty;
such a beneficiary shall not suffer any
loss of benefits while he awaits his resto-
ration to active service.  If the benefi-
ciary fails to return to duty within 10

days after being ordered so to do, or
within such further time as may be al-
lowed by the board of trustees for valid
reason, as the case may be, the pension
shall be discontinued during such de-
fault.
[ (Emphasis added).]

Klumb’s argument is that the statutory
language mandates reemployment.  The
District counters that the statute is discre-
tionary—that is, the employee must make
herself available, but the school district is
free to rehire her or not, as it sees fit.
Both views are rooted in the words of the
statute.  Klumb’s interpretation is bol-
stered by the requirement that the em-
ployee ‘‘report for duty’’ and that he not
lose benefits ‘‘while he awaits his restora-
tion to active service.’’  The District’s view
is supported by the fact that, although the
statute requires the employee to ‘‘report
for duty,’’ it places no concomitant obli-
gation on the school district.  We view the
language as ambiguous and therefore look
outside it for clues to its meaning.

IV.

A brief history of the statute is our
starting point.  The predecessor to
N.J.S.A. 18A:66–40 was enacted in 1955.
L. 1955, c. 37, § 40.  That statute provided
for an annual medical examination of a
disability retiree under the age of sixty, at
the behest of TPAF. It also allowed the
retiree to apply to be restored to active
service and stated that ‘‘[u]pon application
to the employer by whom he was employed
at the time of his retirement, any benefi-
ciary, while under the age of 60 years,
may, in the discretion of the employer, be
restored to active service.’’  Ibid. (empha-
sis added).

The 1966 version of the statute 4 contin-
ued, verbatim, the discretionary language

4. The statute was amended in 1956, but those
amendments do not touch on the issue before

us.
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of 1955 in connection with an employee’s
applicaStion27 for reinstatement.  That ver-
sion also continued the requirement of an-
nual medical evaluations if demanded by
TPAF and added the following language:

If the report of the medical board shall
show that such beneficiary is able to
perform either his former duty or other
comparable duty which his former em-
ployer is willing to assign to him, the
beneficiary shall report for duty.
[L. 1966, c. 66, § 3 (emphasis added).]

Two years later in 1968, the Legislature
amended the statute again.  The amended
statute required a disabled beneficiary un-
der the age of sixty to report to the New
Jersey Rehabilitation Commission for a
determination of whether he ‘‘could be re-
habilitated to perform either his former
duty or other comparable duty.’’  L. 1968,
c. 228, § 7. If the Rehabilitation Commis-
sion determined that a beneficiary could be
rehabilitated, the beneficiary was required
to follow the rehabilitation program.  Ibid.
Thereafter, if the medical board deter-
mined that the beneficiary was able to
perform his former duty, the beneficiary
was required to ‘‘report for duty’’ and the
former employer was ‘‘obligated to provide
him with a position.’’  Ibid. (emphasis add-
ed).  If the medical board concluded that
the beneficiary could not perform his for-
mer duty but could perform a comparable
job, reinstatement was discretionary.
Ibid.

Except for the new Rehabilitation Com-
mission provision, the 1968 statute tracked
the 1966 version substantively but added:
‘‘[S]uch a beneficiary shall not suffer any
loss of benefits while he awaits his restora-

tion to active service.’’  Ibid. The 1968
version also continued the earlier discre-
tionary language:

e. On and after June 9, 1971, upon
application to the employer by whom he
was employed at the time of his retire-
ment, any beneficiary, while under the
age of 60 years, may, in the discretion of
the employer, be restored to active ser-
vice.
[Ibid. (emphasis added).]

The statute was last amended in 1971 to
eliminate the Rehabilitation Commission
provision.  L. 1971, c. 121, § 21.  Except
for renumbering the ‘‘report for duty’’ and
‘‘while he awaits restoration to active ser-
vice’’ section, the language of the 1971
statute generally replicated the 1968 ver-
sion.  However, the Legislature added a
five-year limitation on requiring beneficia-
ries to submit to S 28medical examinations
and dropped subsection (e) of the former
statute altogether.  Thus, the discretion-
ary language that had been in the statute
since 1955 was deleted.  That is the ver-
sion of the statute that is in effect today.

Each side argues that the linguistic
changes in the statute over the years sig-
nal support for its view.  On one hand, the
complete elimination of the discretionary
language that had been in the statute since
1955 renders the words ‘‘report for duty’’
and ‘‘while he awaits his restoration to
active service’’ powerful signals of the Leg-
islature’s intent to make reinstatement
mandatory.  On the other hand, the Legis-
lature plainly knew how to use mandatory
language as evidenced by the earlier ver-
sion of the statute and other pension stat-
utes,5 but did not use it here, thus support-

5. For example, N.J.S.A. 43:7–12 governing
disability pensions for prison officers and em-
ployees contains the following language:

The commission may require any mem-
ber who is less than 55 years of age TTT to
submit to a physical examination twice a

year for a period of 3 years and once a year
thereafter in order to determine whether or
not the disability which existed at the time
that he was retired still existsTTTT If the
physicians or surgeons or a majority of
them report that the member is able to
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ing the view that it intended reinstatement
to be discretionary.  We are no more en-
lightened regarding the intent of the Leg-
islature by the language changes in the
statute over time than by the words of the
statute itself.  In short, discerning the
meaning of the statute requires further
inquiry into other extrinsic evidence.

V.

That brings us to administrative agency
interpretations of N.J.S.A. 18A:66–40(a),
which must be given substantial weight in
S 29an interpretative calculus.  In that anal-
ysis, we also consider administrative agen-
cy and judicial interpretations of identical
and similarly worded legislation.

A.

The Commissioner of Education has, on
several occasions, expressed an official po-
sition on the interpretation of N.J.S.A.
18A:66–40(a) and whether that statute cre-
ates a right to reinstatement.  In 1977, in
Laing v. Board of Education of Edison,
1977 S.L.D. 422 (Comm’r of Educ.), aff’d,
1978 S.L.D. 1025 (App.Div.), and in 1982 in
School District of Newark v. Kopel, 1982
S.L.D. 17(ALJ), aff’d, 1982 S.L.D. 24
(Comm’r of Educ.), the Commissioner, con-
struing N.J.S.A. 18A:66–40(a), held that
‘‘[t]he determination of the TPAF to rein-
state [a pension beneficiary as an active
member] in its pension fund does not give
rise to an automatic reinstatement of [the
beneficiary] as a teacher.’’  Laing, supra,
1977 S.L.D. at 427;  see also Kopel, 1982
S.L.D. at 21, 24.

Twelve years later, in Bublin v. Board
of Education of Point Pleasant, the Com-
missioner revisited the issue and the legal
landscape changed.  96 N.J.A.R.2d (EDU)
768, 774 (Dep’t of Educ.) (referencing
Commissioner of Education’s prior unpub-
lished opinion in same matter issued on
January 26, 1994).  Bublin involved a
teacher who was hired as an elementary
school librarian but during her employ-
ment was assigned to the school district’s
high school to teach English for the 1981–
82 school year.  Id. at 769.  In 1982, she
retired as a result of a disability and began
receiving disability benefits.  Ibid. More
than eight years later, TPAF determined
that Bublin was no longer disabled and
could return to teaching.  Ibid. At that
time there were no open positions for En-
glish teachers or librarians in the school
district.  Ibid. The following year Bublin
applied for an elementary school librarian
position with her former employer.  Ibid.
When she was not hired, she appealed to
the Commissioner.  Ibid.

The Commissioner ruled that the inter-
pretations of cognate pension provisions by
the Appellate Division had persuaded him
S 30that Laing and Kopel had been wrongly
decided and that Bublin was legally enti-
tled to reinstatement to her position as an
English teacher pursuant to N.J.S.A.
18A:66–40(a).  Bublin, supra, 96
N.J.A.R.2d at 769.  In connection with
that holding, he added that the school dis-
trict was not required to create a new
position or ‘‘bump’’ an incumbent;  Bublin
was entitled to the next opening.  Id. at
774.  Further, under the statute, the Com-
missioner held that Bublin had no right to

perform either his former usual duties, if
such be available, or such other available
duties, TTT the pensioner shall report for
such duty within 10 days after receipt of
notice of the commission’s determination
thereon, and be reinstated to duty at the
salary prevailing for his former position at

the time of his reinstatement and thereupon
his pension payments shall cease.
[ (Emphasis added).]

Similar language can be found in the statute
governing disability pension benefits for po-
lice officers and firefighters appointed prior
to July 1, 1944.  N.J.S.A. 43:16–2.
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a different position;  when considering a
disabled employee for a job other than the
job the employee held at the time of retire-
ment, school districts have discretion to
rehire that employee.  Ibid. The Commis-
sioner’s holding in Bublin remains the De-
partment of Education’s official interpreta-
tion of N.J.S.A. 18A:66–40(a).

B.

As far as our research reveals, TPAF
has never weighed in on this issue before
this case.  Here, the agency appears to
have come down on both sides of the ques-
tion, first ordering Klumb to be reinstated,
and then declaring that ‘‘[t]he statute does
not address reemployment nor does it re-
quire an employer to reemploy a member.’’
The most that can be said of that state of
affairs is that, unlike the Commissioner of
Education, TPAF has not developed a con-
sistent administrative position on the sub-
ject.

We note, however, that the boards of
other pension systems within the Division
of Pensions and Benefits of the Depart-
ment of Treasury have interpreted stat-
utes identical, or very similar, to N.J.S.A.
18A:66–40(a) in accord with the Depart-
ment of Education’s long-standing inter-
pretation.

For example, the statute detailing reex-
amination and reemployment under the
Public Employees’ Retirement System
(PERS) provides in relevant part:

Once each year the retirement system
may, and upon his application shall, re-
quire any disability beneficiary who is
under the age of 60 years to undergo
medical examination by a physician or
physicians designated by the system for
a period of 5 years following his retire-
ment in order to determine whether or
not the S 31disability which existed at the
time he was retired has vanished or has
materially diminishedTTTT

TTT If the report of the medical board
shall show that such beneficiary is able
to perform either his former duty or
other comparable duty which his former
employer is willing to assign to him, the
beneficiary shall report for duty;  such a
beneficiary shall not suffer any loss of
benefits while he awaits his restoration
to active service.  If the beneficiary fails
to return to duty within 10 days after
being ordered so to do, or within such
further time as may be allowed by the
board of trustees for valid reason, as the
case may be, the pension shall be discon-
tinued during such default.

[N.J.S.A. 43:15A–44(a).]

That statute, which was originally enacted
in 1954, has been interpreted by PERS as
standing for the proposition that when an
employee leaves his position as a result of
a disability and is later rehabilitated, the
former employer must rehire him.  See,
e.g., Twp. of Dover v. Bd. of Trs., Pub.
Employees’ Ret. Sys., 92 N.J.A.R.2d (TYP)
83, 85 (Div. of Pensions & Benefits) (adopt-
ing agency’s argument that N.J.S.A.
43:15A–44 requires reinstatement).

The statute governing those same mat-
ters within the Police and Firemen’s Re-
tirement System (PFRS) is very similar to
the one before us and provides, in relevant
part:

Any beneficiary under the age of 55
years who has been retired on a disabili-
ty retirement allowance under this act,
on his request shall, or upon the request
of the retirement system may, be given
a medical examination and he shall sub-
mit to any examination by a physician or
physicians designated by the medical
board once a year for at least a period of
5 years following his retirement in order
to determine whether or not the disabili-
ty which existed at the time he was
retired has vanished or has materially
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diminished.  If the report of the medical
board shall show that such beneficiary is
able to perform either his former duty
or any other available duty in the de-
partment which his employer is willing
to assign to him, the beneficiary shall
report for duty;  such a beneficiary shall
not suffer any loss of benefits while he
awaits his restoration to active service.

[N.J.S.A. 43:16A–8(2).]

Like PERS, PFRS appears to have con-
strued that language to mandate reinstate-
ment.  Valos v. Bd. of Trs., Police & Fire-
men’s Ret. Sys., 94 N.J.A.R.2d (TYP) 156,
159 (Div. of Pensions & Benefits) (inter-
preting statute as requiring reinstatement
but adopting agency position that relief
was not available to beneficiary because he
retired prior to receiving disability bene-
fits).

S 32Moreover, the Merit System Board
has reached the same conclusion.  In Al-
len, supra, the Appellate Division ap-
proved the Merit System Board’s con-
struction of the PFRS statute to require
the return of a no-longer-disabled employ-
ee to his former status.  262 N.J.Super. at
444, 621 A.2d 87.  Likewise, in In re Tere-
betski, the Appellate Division affirmed the
conclusion of the Merit System Board that
the PFRS statute plainly requires the for-
merly disabled employee to be rehired.
338 N.J.Super. 564, 570, 770 A.2d 756
(App.Div.2001). Expanding on its under-
standing of the goals underlying N.J.S.A.
43:16A–8(2), the panel in Terebetski stated
that ‘‘[t]he purpose of this legislation is to
return the previously disabled employee to
work as if the officer had never been dis-
abled and the officer’s service had never
been interrupted.’’  Ibid. (emphasis add-
ed).

[13, 14] We take our lead from those
long-standing administrative and judicial
interpretations of the reexamination and
reemployment provisions of those pension
statutes.  Those interpretations are impor-
tant not only because of the deference we
accord to the administrative agencies
called to enforce a statutory scheme, but
also because we attempt to construe stat-
utes on the same subject as part of a
harmonious whole.  Indeed, when cognate
laws are passed, they should be viewed as
part of a consistent plan unless they are
‘‘expressly or impliedly incompatible.’’  Ja-
cobs v. N.J. State Hwy. Auth., 54 N.J. 393,
401, 255 A.2d 266 (1969).

In this case there is additional support
for that approach.  Following the 1956
amendment of the TPAF statute, the Of-
fice of Governor Robert B. Meyner issued
a press release that stated:

This new law brings the benefits avail-
able to teachers and janitors fully in line
with those of other State and local gov-
ernmental employees who are members
of the Public Employees’ Retirement
System.  The Governor expressed his
belief that the benefits available to the
members of these two retirement sys-
tems should be kept parallel hereafter.
[Press Release, Office of the Governor
(July 26, 1956) (emphasis added).]

Consistent with that view, the sponsor’s
statement appended to the 1971 amend-
ment noted that ‘‘[t]his legislation makes
many changes in the sections of the act
governing the Teachers’ Pension S 33and An-
nuity Fund and it is contemplated that
identical changes will be made in all of the
retirement systems administered by the
State on behalf of public employees.’’ 6  S.
2186, 194th Leg., 2d Sess. (N.J. 1971).
The statement added that the changes be-
ing made were intended to ‘‘liberalize ben-

6. Identical language was included in the
sponsor statement accompanying Senate Bill

2203, which amended the PERS statute.  S.
2203, 194th Leg., 2d Sess. (N.J. 1971).
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efits and provide for a uniform and more
economical administration.’’  Ibid. Thus, it
follows that the Department of Education’s
interpretation of N.J.S.A. 18A:66–40(a),
which tracks the interpretations accorded
analogous provisions of other pension stat-
utes, should be credited by us.

We are unpersuaded by the District’s
argument that those interpretations must
be inaccurate because certain other pen-
sion statutes specifically state that when a
disabled employee is capable of returning
to his old job, the employee must be ‘‘rein-
stated to duty.’’  N.J.S.A. 43:7–12 (empha-
sis added);  see also N.J.S.A. 43:16–2.  In
our view, and contrary to the District’s
analysis, because the pension statutes are
to be construed as part of a harmonious
whole, the more specific language in
N.J.S.A. 43:7–12 and N.J.S.A. 43:16–2 re-
quiring reinstatement should be viewed as
a strong clue regarding how ambiguous
language in the TPAF statute should be
interpreted.  Indeed, it is hard to imagine
why the Legislature would have intended
prison officers who are no longer disabled
to be returned to their jobs but not teach-
ers, policemen, or other public employees.

[15] The District’s contention that the
Legislature placed a five-year limit on a
disabled worker’s reemployment in
N.J.S.A. 18A:66–40(a) is equally unavail-
ing.  There is nothing in the statute to
suggest that the limit on TPAF’s right to
subject the disabled worker to medical
scrutiny is somehow tethered to the em-
ployee’s right to seek return to service
upon no longer being disabled.  The stat-
ute imposes no time limitation upon the
no-longer-disabled S 34pensioner’s entitle-
ment to return to his job.  The question of
whether such a limitation would be wise,
which is at the heart of the District’s policy
argument, is one for the Legislature.  The
Legislature chose to impose no time limita-
tion, and we are without power to include a

provision that the Legislature omitted.
Twp. of Brick v. Spivak, 95 N.J.Super.
401, 406, 231 A.2d 380 (App.Div.) (holding
that courts ‘‘should not assume the func-
tion of the Legislature and rewrite the law
to include therein something which those
charged with the legislative responsibility
might have inserted if the matter had been
called to their attention’’), aff’d, 49 N.J.
400, 230 A.2d 503 (1967).

Furthermore, we have previously held
that pension statutes are ‘‘remedial in
character’’ and ‘‘should be liberally con-
strued and administered in favor of the
persons intended to be benefited thereby.’’
Geller v. N.J. Dep’t of Treasury, Div. of
Pensions & Annuity Fund, 53 N.J. 591,
597–98, 252 A.2d 393 (1969) (citing 3 Eu-
gene McQuillin, The Law of Municipal
Corporations § 12.142 (3d ed. rev. 1963));
see also Fiola v. N.J. Dep’t of the Trea-
sury, Div. of Pensions, Police & Firemen’s
Ret. Sys., 193 N.J.Super. 340, 347, 474
A.2d 23 (App.Div.1984) (noting pension
statutes are to be liberally construed in
favor of public employees);  Hillman v. Bd.
of Trs., Pub. Employees’ Ret. Sys., 109
N.J.Super. 449, 455, 263 A.2d 789 (App.
Div.1970) (‘‘Our task is to give that lan-
guage a fair and practical interpretation
with reference to the purposes of the re-
tirement act.  Pension statutes are to be
liberally construed to effectuate their re-
medial intent.’’).

In our view, N.J.S.A. 18A:66–40(a), like
its counterparts, is not simply an anti-
fraud measure, but part and parcel of a
humane and sensible scheme that allows a
worker who has recovered from a disabili-
ty to be assured gainful employment, as-
suming he remains qualified therefor.
The statute balances the worker’s interest
with those of the employer and the public
by encouraging the worker to report his
rehabilitation and forgo his pension in fa-
vor of work.  Under that scheme, the pen-
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sion system does not continue to pay an
able-bodied worker;  the school district ob-
tains the S 35services of a qualified teacher;
and the newly rehabilitated teacher re-
turns to being a productive member of
society.  In short, we agree with the Ap-
pellate Division panel in Allen, supra, that
stated:

It is apparent that the grant of disability
retirement is conditioned on the continu-
ation of the incapacity.  If the retired
employee regains the ability to perform
his or her duties, the Legislature man-
dated that he or she be returned to the
former position.  The Legislature clear-
ly recognized that individuals returning
from a disability retirement are in a
unique situation, plainly different from
all other employees returning to active
service.  Their separation from employ-
ment is unlike the voluntary separation
of other civil servants.
[262 N.J.Super. at 444, 621 A.2d 87.]

Once Klumb was declared by TPAF to
have recovered sufficiently to return to
teaching, the District was not required to
bump another employee or create a new
position for her, but to reinstate her to the
next opening in the position from which
she was retired, so long as her credentials
for that position remained in effect.  Fail-
ing that, the District was required to make
her whole for the losses she sustained
when it refused to do its duty.

VI.

[16, 17] That is not the end of the sto-
ry, however.  We agree with the District
that the Commissioner’s order of back pay
requires further refining.  First, in respect
of mitigation, the pension benefits Klumb
received after the point at which the Dis-
trict should have rehired her will require
repayment to TPAF. Thus, they have no
role to play as a set-off against the back
pay the District owes.  However, to the

extent that Klumb was engaged in gainful
employment during that period, as is per-
mitted by the pension statute, N.J.S.A.
18A:66–40(a), that income should be set off
against the District’s obligation.

[18, 19] Second, and more importantly,
although Klumb was denied an open teach-
ing position in March 1999, as far as this
record reveals she did not appeal or other-
wise confront the District for over three
years, finally filing a complaint in April
2002.  The District could have challenged
Klumb’s failure to file S 36an action in lieu of
prerogative writs within forty-five days un-
der Rule 4:69–6(a), or within ninety days
under N.J.A.C. 6A:3–1.3, but did not do so.
Nonetheless, in fashioning a back pay
award, the District’s waiver of those de-
fenses does not eliminate consideration of
Klumb’s delay in seeking redress.  It
seems to us that, unless Klumb explains
that three-year delay, the District should
not be responsible for back pay during
that period.  It may be that there is some
explanation—it is simply not a part of this
record.  We therefore remand the case to
the Commissioner for an analysis of those
issues.

VII.

The judgment of the Appellate Division
is affirmed with the modifications we have
imposed.  The case is remanded to the
Commissioner for proceedings to which we
have adverted.

For affirmance and remandment—
Chief Justice RABNER and Justices
LONG, LaVECCHIA, ALBIN,
WALLACE, RIVERA–SOTO and
HOENS—7.

Opposed—None.
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