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Windsor Reg’l Bd. of Ed. v. State Bd. of
Ed., 172 N.J.Super. 547, 412 A.2d 1320
(App.Div.1980).

[2]| Appellant was born on July 14,
1946.| He became Camden County Sheriff
in January 1980 when he was 33 years old.
Appellant was age eligible for admission
into PFRS at that time. However, he could
not join PFRS in 1980 because that retire-
ment{system did not cover sheriffs. Conse-
quently, appellant was not the victim of

age fiscrimination from January 1980 to

, appellant’s age, corrected from mil-
service, was less than 37.

st. The transfer cost was not relat-
any way, to previous age discrimina-

Thus, the record supports the
Board’s determination that appellant was
not [denied enrollment because of his age,
and|that determination should not be dis-
turbed.

[3]1 Appellant contends that denying
him|a cost-free transfer made available to
(c;:lhrir sheriffs constitutes unlawful age dis-
-crinjination contrary to N.J.S.A. 10:5-12
and| violates his right to equal protection
r the United States and New Jersey
Constitutions. We conclude that these con-
tentions are without merit. The cost-free
transfer is being denied because the board
has| determined that he was not the victim
of prior age discrimination. Cf. Giammanr-
10 9. Trenton Bd. of Educ., 203 N.J.Super.
356, 497 A.2d 199 (App.Div.1985), certif.
den. 102 N.J. 336, 508 A.2d 212 (1985), cert.
den. 475 U.S. 1141, 106 S.Ct. 1791, 90 L.Ed.
2d (337 (1986) (salary schedule negotiated
between employer and union did not violate
against discrimination though it fa-
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vored younger workers). Moreover, the
distinction between a victim of prior age
discrimination and those who were not vic-
tims does not create a suspect classification
for purposes of equal protection analysis.
Cf. Right to Choose v. Byrne, 91 N.J. 281,
305-306, 450 A.2d 925 (1982); Levine v.
Institutions and Agencies Dept. of N.J.,
84 N.J. 234, 257-260, 418 A.2d 229 (1980).
Nor is the right to membership in PFRS
rather than in PERS a fundamental right.
Providing a remedy for victims of age dis-
crimination is a legitimate state interest.
See N.J.S.A. 10:5-1 et seq.

Affirmed.
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The issue 's whether respondent, Board
of Trustees, errefl in denying appellant a

1. The other two pses are Simon v. Board of
Trustees, Police arld Firemen's Retiremeny Sys-
tem, 233 N.J.Super, 186, 558 4.2d 490 (App.Div.
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cost-free transfer from the Public Employ-
ees’ Retirement System (PERS) to the
more beneficial Police and Firemen’s Re-
tirement System (PFRS) under a 1986 regu-
lation intended to remedy prior age diserim-
ination. This is the third case we decide
today involving the regulation’s applica-
tion.!

Appellant was born on March 10, 1928,
He commenced public employment on April
2, 1962 as a provisional correction officer
assigned to the Bordentown Reformatory,
and was bermanently appointed to this po-
sition on October 23, 1962. He was en-
rolled in PERS on October 29, 1962, at the
age of 84. Appellant’s job classification
was not eligible for membership in PFRS
at that time,

Appellant was promoted to head juvenile
officer at the Training School for Boys in
Skillman on June 2, 1970. He remained in
this title until September 15, 1973, when he
was provisionally appointed to the position
of assistant supervisor of cottage life
(ASCL).

On June 1, 1978, L. 1978, ¢. 156 (Chapter
156) went into effect. Section 4 of this act,
which is codified at NJ.SA. 43:16A-63,
provided at that time in pertinent part:

a. An eligible officer who is a member

of the [PERS] shall be permitted to

transfer hig membership in said fund to
the [PFRS] of New J. ersey by waiving all
rights and benefits which would other-
wise be provided by the [PERS]. Any
such officer will likewise be permitted to
continue his membership in the [PERS]
by waiving all rights and benefits which
would otherwise be provided by the
[PFRS]. Such waivers shall be accom-
plished by filing forms satisfactory to
the New Jersey Division of Pensions,
which is responsible for the administra-
tion of the [PFRS], within 90 days of the
effective date of this act. In the absence
of the filing of a timely waiver by any
eligible officer his pension status shall
remain unchanged and his membership
shall not be transferred to the [PFRS).

1989) and Koschker v, Board of Trustees, Police
and Firemen's Retirement System, 233 N.J Super.
209, 558 A4.2d 503 (App.Div.l989).
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 Chapter 156 established PFRS eligibility
¢ position of head juvenile officer and
itted individuals who were so em-

PFRS{ See L. 1978, c. 156, § 1. However,
the pgsition of assistant supervisor of cot-

tage life continued to be ineligible for
PFRS
- On June 12, 1973, the Assistant Director

addressed to all state employees
police powers holding PFRS eligible

Gany Hilton, who was the Assistant Su-
perintendent of the Skillman Training

sume| the ASCL position on a permanent
basis |if he passed an examination. Hilton
recalled having seen appellant functioning
as an ASCL by the end of June or the
beginning of July 1973. However, it was
not until September 15, 1973, that appellant
was officially recorded by the Department
of Ciyil Service as having been provisional-
ly appointed to this position.

Appellant recalled having been informed
in June 1973 by his supervisor, Mr. Linden-
meyey, that he was to be moved into the
ASCIL position. Appellant assumed the
ASCL duties at that time. He also testified

558 ATLANTIC REPORTER, 2d SERIES

that he was not aware that his civil service
record card did not reflect his service as an
ASCL during the summer of 1973.

Appellant recalled that in July 1973 he
read the June 1978 memorandum issued by
the Division of Pensions which summarized
Chapter 156. Although appellant wanted
to transfer to PFRS he assumed that he
was ineligible because the position of ASCL
was not PFRS eligible. Thus, appellant
never filed a transfer form. Appellant also
testified that because he was performing
ASCL duties it had not occurred to him
that he still held the title of head juvenile
officer and, therefore, was eligible to trans-
fer to PFRS.

Frank Balcavage, Chief, Bureau of En-
rollment and Purchases, Division of Pen-
sions, testified that even though appellant
was functioning in the capacity of an ASCL
during the summer of 1973, he would have
been eligible to transfer to PFRS under
Chapter 156 because he still held the title
of head juvenile officer, a PFRS-eligible
position. However, Balcavage explained
that appellant would have been required to
transfer back into PERS in September 1973
when he officially became a provisional
ASCL since this job title was not PFRS
eligible.

Appellant was permanently appointed an
ASCL on June 8, 1974.

Appellant was transferred to the Correc-
tional Institution for Women at Clinton on
August 30, 1975, and was permanently ap-
pointed a correction lieutenant, a PFRS-eli-
gible position, on November 22, 1975, at
age 47. Although job-eligible in 1975, ap-
pellant was not age-eligible to join PFRS
because employees over 35 were not per-
mitted to join PFRS at that time. N.J.S.A.
43:16A-3. Appellant testified that he made
a verbal attempt to transfer to PFRS at
this time but was informed that he was
ineligible because he was over 35 years of
age.

Appellant transferred to the Youth Re-
ception and Correction Center, Yardville on
October 23, 1976, retaining the position of
correction lieutenant. In 1980, petitioner
spoke with Yardville’s assistant business
manager, Mark Albert, and inquired about
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PFRS. As a result, Albert
r dated January 30, 1980, to
aley, the PFRS Secretary.
ntained the following:

Per our telephone conversation I am for-

warding
liminary f;
of transfe
for Joseph
As detaile
Allen be
tion Office
remained i
at which ti
Assistant
Although t
ing the ope
continued
supervisin,
November
Supervisor
to Correcti

you for your review the pre-
cts regarding an application
from [PERS] to the [PFRS]
S. Allen....
on the attached graphic, Mr.
his employment as a Correc-
in 1962, under age 35. He
an “officer title” until 9/73
e there was a title change to
upervisor of Cottage Life.
is title was not eligible dur-
enrollment period, Mr, Allen
ith the same “officer duties”
Jjuvenile officers. Finally in
f 1975 the title of Assistant
f Cottage Life was changed
n Lieutenant again.

As you can|see, although Mr. Allen was

working as
of an ineli

n officer since 1962, because
ible title he never had the

opportunity| to join the [PFRS).

Your full
would be

Baggaley

onsideration in this matter
atly appreciated.

sponded by letter dated Feb-

ruary 5, 1980, which stated in pertinent

part:

Very briefly

ployee wou
covered titl

in the subject case, the em-
Id half [sic ] to have been in a
on July 1, 1973 or come into

such title spbsequent to that date and

met the 85

time.

Therefore,

held a [sic]

year age maximum at such

Unless the subject employee
eligible title at a time when

he was 35 years or younger, his pension
coverage wquld be with the [PERS] of

New Jersey.

the Age Discrimination in

2. Congress enmed
Employment in 1967, which, among other

things, barred

discrimination by an employer

because of age with respect to the terms, condi-

tions, or pri

where age was
cation.” 19 U.
also forbade

pension plan wi

the' purposes

ileges of employment, except

I am sorry I cannot convey more favor-
able information. . ..

On February 5, 1983, appellant was
transferred to Trenton State Prison and
was permanently appointed to the title of
correction captain, also a PFRS eligible po-
sition. Appellant held this title at the time
of the hearing.

On July 11, 1984, the Attorney General
issued a formal opinion declaring that the
statutory hiring age limit of 85 for law
enforcement and firefighting personnel
was no longer enforceable, due to the Age
Discrimination in Employment Act, 29 US.
C.A. § 621 et seq. 1 Op. N.J. Att’y Gen.
(1984).2 Based on this opinion, the Division
of Pensions ceased enforcing the maximum
age requirement of 35 for persons enrolling
in PFRS contained in N.J.SA. 43:16A-3.
This change in enrollment policy was pro-
spective only.

On April 26, 1985, L. 1985, c. 155 (Chap-
ter 155) went into effect. It gave PERS
members who were eligible to transfer to
PFRS under Chapter 156, but who did not
elect to do so, an additional opportunity to
transfer regardless of their age. This stat-
ue provided in pertinent part:

Notwithstanding any provision to the

contrary of section 4 of P.L. 1973, c. 156

(C. 43:16A-63), or of any other law, any

officer who was on June 1, 1978, a mem-

ber of the [PERS], and who was on that
date eligible to transfer such member-
ship to the [PFRS] and did not elect to

80 lransfer in the manner provided by

section 4 of P.L.1973, c. 156, and who

has continued since that date as a mem-
ber of the [PERS], shall be permitted to
transfer his membership to the [PFRS]
by waiving all rights and benefits which
would otherwise be provided by the

[PERS] and by making a lump sum pay-

ment into the [PFRS] Annuity Savings

§ 623()(2). The Act was amended in 1974 to
define “employer” to include states or their po-
litical subdivisions and agencies. 29 US.C.A.
§ 630(b)(2). Because of questions under the

a bona fide occupational qualifi-
CA. § 623(a)(1) and (f)(1). It
e enforcement of terms of any
hich were “a subterfuge to evade
of' the Act. 29 US.CA.

Tenth Amendment, however, not until 1983 was
it settled that the Act governed the states; the
Supreme Court so ruled in EEOC v. Wyoming,
460 US. 226, 103 S.Ct. 1054, 75 L.Ed2d 18
(1983).
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Fund of the amount of the difference
between the contribution which was paid
as la member of the [PERS] and the
contribution that would have been re-
quired if he had been a member of the
[PFRS] since the date of last enrolling in
the| [PERS]. The officer shall also be
liable for any additional payment to the
retirement system that the employer
woyld have been required to make on
behalf of the member for the purchase of
such credit.... Any officer shall like-
wis¢ be permitted to continue his mem-
bership in the [PERS] by waiving all
rights and benefits which would other-
wisg be provided by the [PFRS]. These
waiyers shall be accomplished by filing
forms satisfactory to the Division of Pen-
siong within 90 days of the effective date
of this act. In the absence of the filing
of atimely waiver by the eligible officer
as provided herein his pension status
shal] remain unchanged and his member-
ship| shall not be transferred to the

ay 1985, the Division of Pensions
issued |a memorandum addressed to PERS
members who were eligible to transfer to
PFRS pursuant to Chapter 155. The Divi-
sion requested their employers to distribute
the memorandum, a comparison of benefits
between the two retirement systems and
an election statement to all employees who
igible to transfer. The memoran-
dum set forth the eligibility requirements
and directed eligible members to complete
an election statement indicating whether or
not they wished to transfer and return this
statement to their employer prior to July
25, 198p.

On July 23, 1985, appellant signed an
election| form in accordance with Chapter
155, wherein he indicated his desire to
transfer to PFRS. Appellant maintained
that he jgave the executed form to someone
in the gersonnel department at the central
office of the Department of Corrections.
Appellant never received a response to his
application. He did not bother to inquire of
his employer or the Division of Pensions
regarding what had happened to his appli-
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cation since he just assumed that he was
ineligible.

A memorandum dated August 26, 1985
from Robert Parsons, Client Relations, Di-
vision of Pensions, was placed in appel-
lant’s membership file. This memorandum
indicates that although appellant was eligi-
ble to transfer, the Division received no
election form from him. Hence, no trans-
fer was effectuated for appellant under
Chapter 155.

Balcavage testified that although he sub-
sequently requested information from the
Department of Corrections as to whether
the election form which appellant signed on
July 23, 1985 had been sent to the Division
of Pensions, no confirmation to this effect
was ever received from appellant’s employ-
er.

In February 1986, Douglas Forrester, Di-
rector of the Division of Pensions, issued a
memorandum to the certifying officers of
PFRS entitled “Persons Previously Denied
Enrollment in the [PFRS] Because of the
Entry Age Limit” Forrester stated that
he planned to adopt a regulation to provide
for the retroactive elimination of the PFRS
entry age limit to correct what he perceived
to be inequitable treatment of individuals
who had been denied entry into PFRS be-
cause they were over 35 years of age prior
to the date on which the age limit was
deemed invalidated. He explained that
“[t]his means that a person in [a] position
covered by the retirement system who had
been denied entry because of the entry age
limit will now be permitted to transfer into
the system” without cost. The memo indi-
cated that persons previously denied entry
because of the entry age limit who wanted
to transfer to PFRS were required to file
an interfund transfer form by June 30,
1986 and that the transfers were scheduled
to take effect on October 1, 1986. The
certifying officers were requested to notify
their employees about this policy determi-
nation.

Thereafter, the policy contained in the
1986 memo was incorporated in N.J.A.C.
17:1-12.7 which went into effect on June
16, 1986. This regulation provides in part
that “[a]ny person whose position is includ-



ed under| the|definition of ‘policeman or
fireman’ undey Section 1 of P.L.1944, ¢. 255
(N.J.S.A. 43:16A-1 et seq.) who was denied
enrollment in |the [PFRS] because of the
entry age limit under Section 3 of this law,
may transfer| from the [PERS] to the
[PFRS). |The transfer application shall be

filed no later| than June 30, 1986. The
transfer shall| take effect on October 1,
1986.”

Appellant executed an application for in-
terfund transfer on March 14, 1986 and a
PFRS enrollment application on March 17,
1986.

By memorandum dated May 6, 1986, Bal-
cavage, who was responsible for determin-
ing whether |individuals who submitted
transfer a ppli£tions were eligible for a

transfer in accordance with the 1986 memo,
advised appellgnt that he was denying his
application for(a transfer to PFRS. Balca-
t the 1986 memo offered the

denied previous membership in PFRS only
because they were over age 85. Since peti-
tioner had previously been eligible to trans-
fer in 1973
under Chapter|155 and had elected not to
do so, he was|not eligible for a transfer
under N.JJA.C| 17:1-12.7.

Balcavage testified that he discussed the
implementation| of the 1986 memo with the
“top management” of the Division of Pen-
gions and a policy decision was made
among these individuals that the memo
would be interpreted as only allowing those
individuals| to sfer to PFRS who, solely
because of| their age, had never had a prior
opportunity to transfer. Thus, individuals
who had been given prior legislative oppor-
tunities to fer regardless of their age
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view of the mo;
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owed this policy in his re-
than 900 transfer applica-

tions that were submitted as a result of the

1986 memo.
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ver 200 applications were

rejected becaus¢ these individuals had pre-
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vious transfer opportunities. Balcavage
made his determination as to whether or
not these applicants were eligible to trans-
fer before N.J.A.C. 17:1-12.7 went into ef-
fect. He acknowledged that this regula-
tion does not contain the limitation that he
placed on the 1986 memo.

Balcavage testified that had appellant
elected to transfer to PFRS in June 1973
under Chapter 156, he would have been
required to withdraw his membership in
September 1973 when he acquired the ineli-
gible title of ASCL. Consequently, he
would not have been able to transfer back
into PFRS in 1985 under Chapter 155 since
this act only granted eligibility to those
persons who had been eligible to transfer
under Chapter 156 but had elected not to
do so. Balcavage acknowledged that un-
der this scenario, appellant would never
have been eligible to transfer back into
PFRS, even under his interpretation of the
1986 memo, since appellant had had a prior
opportunity to transfer in 1973.

Appellant appealed the denial of his
transfer application to the PFRS Board of
Trustees which upheld the denial. The
board’s initial reasoning was that appellant
had been in the ineligible title of ASCL
when Chapter 156 went into effect. Thus,
appellant had not been denied entry into
PFRS because of age. This statute also
rendered him ineligible for transfer under
Chapter. 155. However, the board later
amended its decision to indicate that appel-
lant’s request for a transfer was being
denied “because at no time was he denied
membership in the PFRS only because he
was overage without any other opportunity
to transfer” in view of the fact that he had
been eligible for a transfer under Chapter
156 and 155.

Appellant filed a timely notice of appeal.

[1,2] An administrative agency’s inter-
pretation of its regulations is entitled to
substantial weight. Petition of Adamar
of New Jersey, 222 N.J.Super. 464, 469,
637 A.2d 704 (App.Div.1988); New Jersey
Builders Assoc. v. Department of Envi-
ronmental Protection, 169 N.J.Super. 76,
89-90, 404 A.2d 320 (App.Div.1979), certif
den., 81 N.J. 402, 408 A.2d 796 (1979); In



gr. 158, 177, 154 A.2d 201 (App.Div.
“It is the intention with which the

age which clearly stated that it was
icable to persons who were “denied
... because of the entry age

he age limit. The issue before this
is whether the board’s determination

icer in June 1973, he was working as an
and awaiting execution of the doc-

e should have been judged from 1975
en, at age 47, he was appointed to the

have the benefit of an age-correction mech-
igm provided simultaneously with his as-
ption of a job-eligible position. Thus,
from 1975 to the enactment of Chapter 155
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in 1985, appellant was the victim of the age
diserimination which NJA.C. 1T:1-12.7
was intended to remedy.

We also conclude that the window of
opportunity provided by Chapter 155 was
not a sound basis for denial of appellant’s
transfer application. As previously indi-
cated, appellant was clearly precluded from
joining PFRS in 1975 because of his age as
soon as he became job-eligible. Further-
more, Chapter 155, by its terms, applies
only to PERS members who were eligible
to transfer to PFRS on June 1, 1973, under
Chapter 156 but did not elect to do so.
Circumstances peculiar to appellant ren-
dered the Chapter 156 transfer problematic
and illusory. Finally, a Chapter 155 trans-
fer would not have been cost free. Appel-
lant would have had to pay into PFRS the
difference between his PERS contribution
and the contribution he would have made
to PFRS during his prior service as well as
the additional payments which would have
been required of his employer. Although
we do not know the exact cost in this case,
it would have been substantial. The
amount involved in Simon exceeded $50,-
000, and in Koschker each appellants’ con-
tribution would have exceeded $20,000. In
the present case, unlike Simor and
Koschker, ten years of prior PERS service
between 1975 and 1985 was proximately
caused by age discrimination, thereby add-
ing to appellant’s transfer cost under Chap-
ter 155.

We are satisfied, therefore, that appel-
lant was a victim of PFRS age discrimina-
tion commencing with his appointment as
correction lieutenant in 1975, that he fell
within the class of employees intended to
be benefited by N.J A.C. 17:1-12.7 and that
the Board’s rejection of his transfer appli-
cation was arbitrary and not supported by
the evidence.

Reversed.



